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TTTHEN I publilhed the firft and Tecond 
' ^ volumes of this book, I had not entirely 
xefolved, and, therefore, did not undertake, to 
continue the coUeftion. I have now, in the two 
following volumes, completed the plan I originally 
formed in my own mind ; which was, to give the 
hiftory of all the caufes that took their rife at tht 
laft General Eleftion, as well as of thofe, which, 
being occafioned by accidental vacancies, fhould 
happen to be tried during the fame feffions with 
the others. Though I can fay, without afFe<fkation, 
that I am confcious the imperfedtions of the fore- 
going part would require an apology for this con- 
tinuation, yet I do not mean, to trouble the reader 
with any. The beft, perhaps, I could offer, would 
only be the common excufe of the encouragement 
of my friends : a fpecies of encouragement, which 
authors, from a pleafing, but often fatal illufion, 
are too apt to miftake for the voice of the Public. 

a 3 The , 



. t*he |irincipal ihtentioh dF lliis Preface lis. t6 mafc^' 
the reader acquairtted with fomc of the ^abji&ed 
tales relative to the prcfeatition of pctitioa* com-' 
i)lainmg of undtie eleftions^ on the fccond, or any 
fubfequent ftffion of Parliament, after 'ft Geikeral 
Eleftion^ 
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I. The inaual order mentioned in the Intro- 
duftion ( I ), is alwa^ys etpref&d in the fame wewds. 
Whether in the firft, fecond, or other fubfequent 
feffion of a Parliament : vtz. 

Ordered^ ** That all perfons who* Will queftion 
any returns of mecabers to ferve in Parlkmeat, 
do queilion the fame within fourteen days i^^t, 
'' and fo within fourteen days next alter any new 
** return (hall be brought in." (t). 

But theconftru^^ion is this : On the fecond, or 
any fubfe^ent^ fefiion, no |)etitions can be received, 
eten vyithia the fortnight, unlefs, i. Where the 
&me ele<5lion: has been complained of, in the fore-^ 
' going fefiion,^ and the caufb has not been tried ^ 
which happens when the day fixed for taking the^ 
firft complaint itrto; consideration has been pofterior 
to the fifing of thcr Parliament y z. Where,, in the 



(I) Supra, vol. i. p. 4J» 46. 

(a) Votes, 5 Dec. 1774; p. 5, a»«l ^7 Ofl, 17^5, p. 9» 
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l^REFACE. vii 

t^aie of a^ vacancy^ there his not beeti^ in the pre« 
ce£ng Teffion, a fortnight between the time when 
th^ return was brought in, and the end of thd 
JTeffion J 3- When the eledtion complainegt of h^ 
taken place, in co^feqbence of a vacancy, between 
the two feffions, or after the commehcemtot of 
..the new one.-— i — In the firft feffion of this Parlia- 
i^axl, an inllance occyrred of the great rigour with 
Vrhich the Houfe adheres to the limitation in the 
oafs of original petitions \i). In the laft> the like 
ftriftnefs was qbferVed with refpeft to the prefent-^ 
ing a new petition, coniplaining of ah ele(ftio;i 
which had been already petitioned againil^ The 
Honourable Geoige Keith Elphinltone had, in the 
former feffion, prefented a petition^ queftioning 
the eledion of the fitting member for the coi;nty 
of Dunbarton^ in Scotland (2) ; but there was nO 
trial of the caufe before the Parliament rofe» In 
the mean time, Mr. Elphinftone, teing a captain 
in the navy 5 was obliged to go abroad on th^ 
JCing^s {crvice. The annual order of limitation for 
the lafl: feffion Ivas ipade on the 27 th of Oftober> 
1775. ^^ ^^ ^^^^ of November, the laft day of 
the fortnig^t> . CaptAi» Elphinftone was not j:e» 
turned ; but Mr. Seton, who had been his agent 



(1) Su^a^ voLi. p. 84, 85. 
(a) la Dccri774* Votes, p. ^ 

a 4 . 
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viii PREFACE. 

<m the former occafion, offered to give informatioh 
to the Houfe, touching his intention jo£ reaewa^ 
his petition, and of the time of his going to fea, 
and of his being at that time abroad on his Ma- 
jefty's fervice, A motion, however, being made, 
and the queftion put, for Mr. Seton's being called 
to the bar, and examined, it paffed in the nega- 
tive. Then a motion being made, and the quef- 
tion put, " That the Honourable George Keith 
'^ Elphinftone be allowed fourteen days more, 
*' from this ,day^ to prefent his petition to the 
Houfe, complaining of the election and return 
of Sir Archibald Edmonftone, Baronet,'* (the 
fitting memt)er) : this too paffed in the negative 

It ought, however, to be obferved, on this cafe. 
That Mr. Seton did not produce any authority 
from Captain Elphinftone, to appear as his agent, 
or to make an application for longer time in his 
name: That it was on this ground, that the mo- • 
tion for examining Mm, was rejedted : That the 
queftion produced a divifion : And that, after all, 
many of Captain Elphinftone's friends, in the 
Houfe, thought that he might ftill apply, himfelf^ 
for leave to petition, on his return to England, 
^nd„that the Houfe would grant, it. In fadt, al- 
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(i) loth Nov* 1775, Votes; p. 70. 
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PREFACE. k 

-thteigh lie returned foon afterwards, he never made 
; any focfa application. 

11. Wten a new petition is prcfented, com- 
plaining of an election already petitioned againil 
in the former fcffion, the new petition miift be 
the fame in fubfiance with the former ; that is, it 
muft not contain any new allegations. If it docs, 
it will not be received. On a moment's reflexion 
it will be evident, that this rule is neceflary, in 
order to give to perfons in pofleflion of feats in 
Parliament, the full advantages intended by the 
order for the limitation of the time of petitioning 
againft them ; and though, I believe, there is no 
general refolution or order for it, it is underftood 
to be the eftabliftied law of Parliament, and has 
been fo for at leaft near a century. See the cafes 
of St. Ives {14th December, 1694 (i).) Reading, 
(15th of the fame month, (2).) Wigan, (31ft 
January, 1699-1700 (3),) and Mitchel (5th and 
6th March, 1 699-1 700 {4);) in which the Com- 
mittees of privileges and eleftions were difcharged 
from proceeding on renewed petitions, becaufe 

(i) Journ. vol. xiii. p. 62. (3) Same vol. p, 162. col. 

col. 2. p. 63. col. I. 2. 

(2) Same vol. p. 64^ col. 2. (4) Same vol, p. 268. col. i. 

p. 83. col. i> 2. p. 271. col. 2. 

A ' they 



ihey^ were tlof tW feme in fobfWce wiSb tlio(e <>Ar 
l^nally prefented.— 'The readm' will recc^left, that, 
Mfter the caufc concerning the validity of the re-^ 
turn for the boroUgh of MorpetJi had beep decided 
^ift year, leave was given to Mr, Eyre^ and the~elec- 
iors, to- petitk)n> wity n a fortn^ht from the time 
cf the decifian> on the merits of the election ; and 
thats accordingly, Mr, Eyre did prefent a petition 
«i.the merits (i). The day fixed for taking hb 
|)etition into .confideratiom was the 12th of July, 
.1775. Before that time, the iParliament rofe* He 
therefore had liberty to re-petition at the beginning 
of the laft feffion, and ai^ually did fo^ on the 31ft 
4Df October, 17^55 when an order was made foj? 
taking his new petition into confideration on the 
a6th of January foUowihg {2). On comparing 
this petition with that of the former feffion, it was 
thought to cpntain certain new allegations (3)* 
Upon this, it was moved in the Hoiife, on the 
z^d of November, 177 j, th^t a Committee (hould 
be appointed to examine, whether the two peti- 
tions of Mr, Eyre, were the fame in fubftancej 
^od J after fon^p debate on the fubjeA, a Committee 

(i) Supra, vcA. i, p, 153, dons, 8th February^ i775» 

154* Votesj p. 196; and 31(1 Oc- 

(2) Votes, p. 33. tobcr, 1775, Votes, p.. 32, 

(3) Compare the two peti-^ 33. 

was 
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Kttts appointed* One of the objedioat uiged 
againft the appointmeot of this Committee wa^y 
That the matter was taken up too late $ that the 
difference (if there really was a fubftantisd difier^ 
£nce) between the two petitions, (hould have beftrl 
6bferv'ed when the lad wai? prefented ; thait now, a 
day, for chuiing a Committee to try the caufe; 
having been fixed, the Hovrfe could no longer 
take any original cognifance of the' fnatter i but 
that it Ihould be left to the Committee to be 
thofen under Mr. Grenyille's ad, to dijTcover the 
fuppofed variance, and report it to the Hou(e« 
This objedion was over-ruled ; and, as it (Kould 
feem, with reafon, becailfe it is ^ juft, that the 
Houfe^ after a new petition has been received, and 
JL day named for taking it into confideratioo# 
ihould be abley on the fuggeftion of an eflenti^ 
variation from the former, to take the proper m^tf- 
fures for enquiring into that point, and, if* neccf*- 
faty, for difchai^ng entirely the order appointing 
g day for taking it into coniideration, as that,, after 
fuch order, they (hould have it in their power to 
put an end to the caufe, by giving leave to the 
party to withdraw his petition- — ^The very day 
after the Committee of enquiry was appointed in 
the, prefcnt cafe, Mr. Eyre applied for, and ob- 
tained, leave to withdraw Us-, upon which, the 

order 
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order appointing the Committee of enquiry was 
difcharged (i). 

IIL The laft rule I (hall mchtioil is with regard 
to cafes where, the fame perfon being returned for 
two places, there is a petition againft his cledion 
for one of them. Such perfon cannot choofe 
which he will ferve for> till the merits of the elec- 
tiob complained of are decided ; becaufe, till then, 
it cannot be afcertained, that he was legally chofeU 
for both places. It is improper that a perfon who 
has been thus double-returned (hould, in any in- 
ftance, make his option before the fortnight for 
fetitioning is expire dy^ becaufe till then either of his 
cleft ions may be complained of; and if, on a com- 
plaint concerning one of them, it fliould be de- 
cided, that fuch election was void, he would be 
under a neceffity of reprefenting the other place. 

(i) Votes, 24th November, fiiould appear that the perlbn 

1775, p. 122* returned was not duly chofen» 

* [After the fortnight for he is in fuch cafe obliged to fit 

petitioning i$ expired, and no . for the other place. (See the 

petition has been prefented for cafe of ^r\&xA%fuprd). It would 

one of the places, llill the option therefore be abfurd to let him 

is not allowed till the merits of make his option before the 

the petition for ths other place trial, becaufe till that is over 

ftre detemnined ; becaufe, if wn cwftat that he has a right 

OQ the trial of that petition It of option.] 

But 



PREFACE. xlii 

But the matter is carried Hill farther. If a peti'» 
tion has been prefented in a former feffion, againft 
a perfon double-returned ; and there has been no 
trial during that feffion, the petitioners have a 
fortnight at the beginning of the next to renew 
their Complaint : Now, in fuch a cafe, although 
the member fliould make his eleftion to ferve for 
the place where his right is nol difputed, yet the 
Houfe will not order a warrant for a new writ to 
fill the feat he may have declined, till the expim* 
tion of the fortnight ; unlefs, perhaps, the former 
petitioners were themfelves to inform the Houfe 
that they wave their right, and do not intend to 
yenew their petition. — In the firft feffion of this 
Parliament, feveral' freeholders of the county of 
Weflmoreland petitioned the Houfe, complainii^ 
of the eleftion of Sir James Lowther, Bart, for that 
county {i)» There was no trial of this caufe be- 
fore the end of the feffion. On the 1 1 th day of 
the fortnight, in the lad feffion, " The Speaker 
^' acquainted the Houfe, that he had received a 
letter froni Sir James Lowther, who was pre- 
vente4 by illnefs from attending his duty in the 
Hqijfe, tp inform him, that (haying received 
f' information from the feyerifil parfons who were 
the petitioners from the county of Weflmoie- 









(i) 17th Dec. 1774, Votes, p. 91, 

f* land 
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•* land in the laft feilion of Pariiamfent, that they 
** will not renew their petition) he, being thofen a 

knight of the Ihire to ferve in this prefeht Pa!^ 

liameht for the county of Cumberland, and alfo 
'* a knight of the fhire for the county of Weft-' 
^ moreland, made his election to ferve for the faid 
" tounty of Cumberland. 

** And a motion being made, and the queftioh 
*^ being propofed. That Mr. Speaker do iflue Kis 
** warrant to the clerk of the Crown, to make oiit 
^ a new writ for ti^e elefting of a knight of the 
^* fliire to ferve in this prefent Parliament for the 
^ coutjjty of Weftmoreland, in the room of the 
^ f^id Sir James I/)Wther ; 

" The Houfe was moved. That the petition of 
^ fcveral freeholders of the county of Weftmore-» 
** land, ifvho have thereunto fubfcribed their 



•* names, which was prefented to the Houfe upon 
^ the 1 7 th day qf December, in the kft feffion of 
** Pariiament, niight be read. 

^^ And the fame was rgad accordixiigly. 

** Then the queftion being put, That Mr^ 
^* Speaker do ifTue his warrant (o the clerk of the 
^ Crown, to make out a new ^rit for the eleAirig 
** of a knight of the fliire to ferve in this prefent 
*^ Pariiament for the county of Weftmoreland, in 
*^ the room of the, faid ^^ James J^wther j 

4 " l^ 
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^ Jt paffed in the nc^ive (i).** 

The method here taken of communicating the 
intention of fhe former petitioners to dfop their 
complaint, was not thought fufiicient to juftify (he 
Houfe in ordering a new writ^ There was no inn 
mediate infonpation in the name of the petitioners 
Jhemfelves. — On the 1 3th of November, the fort- 
night being expired, ai^ no renewed petition 
having been prefented, a new writ was ordered for 
Wcftmoreland (2). 

(0 rth Npv. 1775, Votct, p. S3, 5f. (a) Votw, p. 7% 
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1^ The day appointed for choofing this Committee was 
Tuefday, the 14th of November, 1775; but the Houfe not 
being complete, according to the provifions of the ftatute 
(i), they were obliged to adjourn to the day following (2). 

On Wednefday, the 15th of November, the Committee 
was chofen, and conAfted of the following Gentlemen : 



•*^ 



John Elwes, Efq. Chairman » 
£arl Verney ------ 

Earl of Tyrconnel - - - . 
Sir Henry Hoghton, fiart. - - 
Vifcount Palmerfton - - - - 

Hugh Bofcawen, Efq* - . • 
Benjamin Langlois, Efq. - - - 
Thomas More Molyneux, Efq. - 
William Drake, jun. Efq. - • 
Hon. Thomas V illiers Hyde - 
Charles Melli(h, Efq. - - . 
Sir William Bagot, Bart. . . . 

George Bridges Brudenell, Efq. 

Nomine e^ 
Of the Pititioner : 
Hon. Thomas Howard . ~ • 

Of the Sitting Members ; 
Bamber Gafcoyne, Efq. - - - 



V / 
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/^Berkfliire. 
Bucks. 
Scarborough. 
Prefton. 
Haftings. 
St. Mawes. 
St. Germans. 
Haflemere. 
Agmondefham. 
Chriftchurch. 
Pontefrad. 
StafFordfbire. 
Rutlandlhire. 



S. Micbatl. 



^Truro. 



Petitioner : 
The Honourable John Luttrel. 

Sitting Members : 
Sir Abraham Hume, Baronet, William JolifFe, Efq. 

Counsel, 

For the Petitioner : 

Mr. Mansfield, Mr. Lee. 

For the Sitting Members: 
Mr. Miffing, Mr. Hardijige. 



(j') yide Tol. I. Introd. Sc^.i. N^ tx.p*49t S«* 

{«) Vote$, 24. Nov. p» 79» 
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Of the BOROOGH of 



PETERSFIELD. 



ON Thurfday, the i6th of November, the 
Committee being met, the petition of Mr. 

Luttrel was read, the entry of which in the Votes 

is verbatim as follows : 

31 Od. 1775. " A petition of the Hon. John 

** Luttrel was read, fetting forth. That at the laft 

** election of members to ferve in Parliament for 
the borough of Petersfield, Sir Abraham Hume, 
Baronet, High Jheriff for the county of Hertford, 
William Joliife, Efq. and the Petitioner, were 

** candidates; and that the faid Sir Abraham 
Hume and William JolifTe, [(i) by them- . [4] 
felves and their agents,] after the diflblution of 









( I ) Thefe words are repeat- millake of the printer of the 
9d twice^ but this feems to be a Votes. 

B a ** the 



CASE XXV. 

'* the laft Parliament, and the iffuing of the writ 
•* for the ekdtion, and previous to and during the 
" poll, by themfelves and their agents, and by other 
** ways and means, on the behalf, and at the charge, 
" of the faid Sir Abraham Hume and William 
" JolifFe, did give, prefent, and allOw, to the elec- 
" tors of the faid borough, and to feveral perfons 
** who had or claimed a right to vote in the elec- 
tion for the faid borough, money, meat, drink, 
reward, entertainment and provifion, in order to 
procure themfelves to be elefted for the faid 
borough, in open defiance of the law } and that 
" the faid Abraham Hume and William Joliffc, 
previous to and during the poll were guilty of 
bribery and corruption, and attempting to bribe 
and corrupt thofe who had a right to vote in 
the faid eledtion, in order to procure themielves 
to be returned as perfons duly elefted, and that 
[5] ^* James Showell, pretending to be the mayor of 
" the faid borough, aded partially and unfairly in 
" the execution of his office, as a returning officer, 
during the faid poll, in rejedling good votes for 
the petitioner, and admitting bad ones for the 
" faid Sir Abraham Hume and William JolifFe, and 
" in many other refpefts; and that, by the faid and 
" other undue means, the faid Sir Abraham 
Hume and William Joliffe obtained a majority 
of votes on the poll, aud were returned accord- 
ingly to ferve in Parliament for the faid borough, 
in prejudice of the petitioner (who was duly 
" eleded, and ought to have been returned) and 

" the 
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PETERSFIELD. i 

" the legal" ele<9x)rs of the (aid borough, and in 
" open defiance of the law and freedom of elec- 
•^ tions ; and therefore praying the Houfe to take 
** the prcmifes into confideration, and to grant 
" him fuch relief therein, as (hall upon examinar 
^* tion appear tobejuft (i)/' 

Then the laft determination of the right of elecr 
don was read» which is as follows : 

9 May, 1727. RefoJved, '* That the right of [6] 
election of hurgefles to fervc in Parliament for 
the borough of Petersfield in the county of 
Southampton, is in the freeholders of lands, or 
ancient dwellingrhoufes or (hambles built upon 
ancient foundations, within the f^id borough 

Then the ftaAding order of the 1 6th Jan. 1 735-6, 
was read (3). 

t^ The counfel for the petitioner informed the 
Committee, that they did not mean to litigate the 
right of eledkion, and that they therefore thought 
it unneceffary that either the laft determination or 
(landing order ftiould be read. However, it ap- 
peared to the Committee to be the eftablift^ed and 
regular pfadtice to read both, in all cafes where 
there is a lafl determination. 

TTie counfel for the petitioner opened their 
cafe by acquainting the committee that they in? 
tended, 

I . To objeft to Sir Abraham Hume, that, being 

(1) Votes, p. zy, 28. col. 2. 

(?) Joarn. fol. xx. p, 861. (3) Sufra, \ol. i, p. 99, lop. 

9 3 high 
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Ingh Iheriff for the county of Hertford at the 
time of the ele<%ion^ he was ineie^ble, and that 
notice thereof having been given to the returning 
officer and to the elef^rors, the votes giyen for hini 
were thrown away. 

2, To h^A the fitting members, that they had 
been guilty of corrupting the voters by gifts and 
promifes after the vacancy, and ifluing out of the 
writ, by which means the ele<Stion of them was 
void by virtue of the ftatute of King William (i). 

The counfei for the fitting members infifted^ 
that it was not competent to thofe on the other 
fide to go into the queftion concerning the fup- 
pofed ineligibility of Sir Abraham Hume as Iheriff 
pf Hertfordfliire, becaufe there was no expre/s alle- 
gation or complaint on that fubjeft in the pe^ 
tition. 

They fald,. That the words '* High flier^ pf the 
*' county of Hertford,'' appeared in the petition 
merely as an addition or def(;riptio perforue. That 
[8] there was no complaint on that account whidi 
could either lead Sir Abraham Hume to think 
that he was to be attacked on that ground, or in- 
deed entitle the Committee to enter upon fuch a 
queftion, fince it could not be confidered as any 
part of the nierits of the petition : That in every 
court of Juftice it is a rule that the plaintiff who 
complains of injuftice, and fues for redrefs, (hall not, 
pn the trial, be permitted to take up a new caufe 

(i) 7 Will, m. cap. 4. 

of 
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^ compiaint which ha^ not been fet forth in the 
inftrument by which he made hts firft appUcatioo 
to the court. That this rule i$.as juft as it is in- . 
variable, being calculated to prevent a furprize on 
the defendant, who, if he had not previous notice 
of every chaige meant to be brought againft him, 
might lofe hi) caufe for want of an opportunity to 
prepare his defence. 
To this the counfei for the petitioner anfwered. 
That the fa£): was clearly dated. That the 
petitioner had a right to avail himfelf of every r^j 
thing that appeared on the face of the petition* 
That it was certainly unneceffary for him to tell 
the Houfe in his petition, that Sir Abraham Hume, 
bang fberiff, was thereby ineligible. That it was 
more proper to leave the law to be declared by the 
decifion of the Committee. That nobody could 
fuppofe that the words by which the circumftance 
of Sir Abraham Hume^s being (herifT of Hertford- 
dure is mentioned, were inferted merely as a title 
#r defcription, fuch addition of the office of a 
fitting member never being ufed in petitions, bc- 
caufe altogether unneceffary. That the petitioner, 
for inftance, had never dreamed, of defcribing the 
other fitting member by his office of one of the 
Commiffioners of the Board of Trade. That Sir 
Abraham Hume, therefore, could not pretend 
fvirprife j efpecially as they were, they faid, ready 
to prove that the objeftion to his eligibility was 
taken at the eleftion, and the returning officer and 
f leftors warned, that votes given for him would be 

8 4 thrown 
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thrown away, and that his being {herifT would be 
made the ground of a petition to the Houfe of 
Commons. That if a fitting member were dated 
in a petition to be a traitor or felon convift, an 
idiot, &c. in the form of words ufed in the prefent 
inftance, it could never be contended, that a Com- 
mittee to whom fuch petition (hould be referred, 
ought to (hut their eyes to a legal difability, ancj 
declare fuch traitor, felon, or idiot duly ele6ted, 
becaufe the words, ^^ and therefore ineligibUj^ or 
others. to that efFed:, were not added *. 

The counfel did not fpcak at great length to 
this objedtion ( i ). When they were diredted to 
withdraw, the Committee dehberated for a confi- 
derable time, and then, the counfel being called in, 
the Chairman informed them, that the .Committee 
had coipe to the following refolution : 

Refolved, '^ That the counfel be not permitted 

[iij ^* to argue the point of the ineligibility of Sir 

^' Abraham Hume as High Sheriff of the county 

^* of Hereford, the fame ineligibility not being an 

*? allegation in the petition." (A). 

The counfel for the petitioner then called three 
or four witnefles, to prove that gifts and promifes 
had been made by Mr. JolifFe, in the prefence, and 
with the concurrence of the other fitting member. 
In their opening they did not alledge that they 
could on this ground bring the majority of votes, 

[ • FUe Rex. *u. Moor. ? a Burr. 834.] 
Mod. 128. and Rex. «w. (i) Vide infra. Cafe of 
Royally Tr. 3:^ & 33 G. 11. Souchamp^on. vol^iv.p. Zj^.. 

as 
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as againft either the fitting members, to be in &vour 
of Mr. Luttrel. The objeft, therefore, of the 
evidence, was to make the ele(5Uon void as to oac, 
or both. 

In the courfe of this evidence, one John Newman 
was called to prove a declaration made to him by 
one Brackftone, a voter, about having got the 
promife of a houfe from Mr. Joliffe for his vote. 

On the part of thq fitting members this evidence 
was objedled to. 

It was faid, that although the declaration (not 
upon oath) of a perfon who cannot be obliged to rj2l 
be a witnefs on the fubjeft himfelf, is admiffible in 
evidence to' affeEf Juch perfon^ yet it is not admif- 
fible as againft a third piarty^ and that as the counfel 
fox the petitioner had not faid that they meant to 
^ifqualify voters, but only to afFeft the fitting 
members perfonally, by promifes, gifts, &c. which 
they had made, the evidence could not be admitted 
for that purpofe. 

It was anfwered by the counfel for the petitioner. 
That they were not obliged to anticipate the intent 
;and piirpofe of the eyidence they produced. That 
what they now offered, was certainly competent in 
an eledtion caufe. Ahd that the Committee, after 
they (hould hear it, ^yould judge to what ufe it 
ought to be applied . 

The Committee, after deliberation, 

Refolved, " That the evidence offered could not 
^* be admitted in fupport of any charge againft Sir 
^* Abraham Hume or Mr. Joliffe.'* 

The 
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The counfel for the petitioner then fkid they 
would ajQi: the faine queftions, with a view to di£f 
qualify Brackftone. 

Which they were allowed to do. 

On Thurfday, the 1 6th of November, beii^ the 
fame day on which the caufe began, the Committee, 
by their Chairman, informed the Houfe, that thej 
had determined. 

That the two fitting members were duly elefted 

(0. 



(i) Votes, p. 87, 88. 
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P AGE II. (A.) In the Cafe of Sudbury, in 1770, 
there is the following entry in the Journals. 

15 Feb. 1770. •* The counfel for the petitioners hav- 
l< ing propoied to produce evidence, in order to prove, that 
f^ feveral of the perfons who voted for the Htting members 
5< at the laft election, were not legally qualified to give their 
5' votes, as not being freemen of the (aid borough. 

^ The fame was objeded to by the counfel for the fit* 
5< ting members, as not being warranted by any allegation 
f^ in either of the petitions. 

^^ This point being agreed, and the counfel directed to 
M withdraw. 

^^ And a motion being made, and the queftion being put, 
^ that the counfel for the petitioner be admitted to produce 
f^ evidence, to prove that many of the perfons who voted 
f< for the fitting members at the laft general election for the 
^f borough of Sudbury, were not legally entitled to vote for 
f^ members to ferve in Parliament for the faid borough^ 
55 there being no allegation in either of the petitions pre« 

« fented 





ffntes OH the Cafe of Petersfield. 

** fented to this Houfe to warrant their producing fuch evi* 
** dcnce, 

•* It paffed in the negative (i)." 

To confine the plaiqtifF in zjn clc^ion cayfe to the allega* 
tians in his complaint, would be a practice analogous to the 
rules of the ordinary courts of juftice, and would not be 
attended with any hardfhip to hini, for he has it in his power 
to make his petitioo as comprehei^ive as he thinks fit* 
However^ the rules of the courts of Weftminfter HaU can- 
not be adopted on all occafions by Committees, becaufe of 
the efleritial differences ir^ the nature of the cauies which 
they have Co decide ; and I confeft there are difficulties at- 
tending this rigid adherence to the petitioner's complaint aS 
fet forth in the petition. Perhaps the reprcfentative body 
at large is in fome refpedl to be confidered as a party con- 
xrcrned in ^ytry controverted election. By their oath, the 
Committee are to fwear, that they will well and truly try 
the matter of the petition referred to them. According to 
the ftrift fenfe of thefe words, if fuppofed to defcribe the 
limits of their jurifdicSllon, they are bound to donfine themr 
felves to the allegations of the petition. But, after the oath, 
the ftatute goes on to fay, ^^ and they {hall be a Seledl Com* 
*' mrttee to try arid determine the merits of the return^ or 
•* election^ appointed by the Houfe to be that day taken into 
^ confide ration :" and afterwards, (in§ i8). **ThefaidSe- 
** left Committee fliall try and determine the merits of the 
[16 j #1 return, or eleftion, or both.'* Do not tbefe words feem 
to empower the Committee to inquire into, and decide 
upon every thing material to the merits of the return and 
eledion, whether fpecified in the petition or not ? Now the 
Houfe of Commons at large has an intereft that no candi- 
dates but thofe who were eligible and legally chofen, be 
declared duly elefted by the determination of the Commit- 

(i) Journ. vol. xxxii. p. 705. col. Zi 

tee; 
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tee; and the eligibility of a candidate,' whether that Make# 
part of the matter of the petition or not, is certainly part of 
the merits of the election and return. Indeed^ that Com« 
mittees are not con&neA Jlricfly to the matter of the petition 
(although that alone is mentioned in their oath) is clear 
from this, that they hear and determine upon the cafe which 
the fitting member choofes to make againft the petitioner, 
although the oath has no reference to any thing of that fort. 
Suppofe for a moment, that a (herifF is clearly ineligible by 
law, or rather let us take the cafe of a perfon who at his 
elediion is poficiTed of a new office, within the meaning of 
the ftatute of Queen Anne (i) for fuch a perfon is, by that 
ftatute, ineh'gible. Suppofe a petition is prefented com- 
plaining of his eledlion, but without alleging that he held a 
difqualifying office, or was incapable of being chofen. If 
it come out in the courfe of the evidence given on othef 
points, that he held the office, can the Committee, who, we 
will fuppofe, have found all the points litigated by the peti- 
tioner to be in fiivour of the fitting member, determine that 
fuch fitting member was duly eleSied? Suppofe the petition 
has ftood over for a year, and has not been renewed within fij] 
the limited time (2) in the next feffion, and in the mean 
time he has divefted himfclf of his office, there can be no 
new petition againft his eledion, and therefore no Com- 
mitee can be chofen to try it on the ground of his ineligi- 
bility. He is now capable o^ fitting. So that there can be 
no motion or enquiry in the Houfe on that ground ; and 
fince Mr. Grenville's aft, it feems to be the univerfal opi- 
nion, that no queftion can be moved in the Houfe relative 
to the validity of an eUSfion which has been complained of 
by petition. Perhaps, if an ineligible perfon were returned,  
and no petition were prefented, the Houfe flill might take 
cognizance of it; for it would be too much to fay, that fuch 
a return could not be inquired into, although againft the 

(i) 6 Anne, cap. vii. § 15. (2) Supra, Pief. 

law 
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law of the land^ unlefs Ibme individtiilt interefted as a votMr 
or candidate) cbofe to petition on the fubjefl. Biit> in the 
inftance we have put, a perfon incapacitated hj pofitive fta* 
tutCi will retain his Teat, merely becaufe the individual or 
individuals who petitioned againft hiflu, either by neglefi or 
defign, did not allege the incapacity in their petition. Per* 
hs^M thefe obfervations may merit iboie attention, if it (hould 
be thought expedient to make any farther alfieratioos in the 
fiatute of ID Geo. III. 
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In the County of SUSSEX. 



Tlie Committee ^as cbo(en on Friday^ the 17th of NoTem<» 
ber, and confided of the fdlowing Gentlemen : 
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Glamorgan(hire. 
Perthlhirei 
Bofton. 
Warwick^ 
Rutland(hire« 
Leicefterfbire^ 
Agmondelham^ 
Hants. 
Biihop's Caftle. 
j Dorchefter. 
Leicefterfhire« 
Wiltlhire. 
Grampoundw 



Hon. George Venables Vernon, \ 
Chairman --*---{ 
Hon. James Murray .* - - - 
Charles Amcotts, Efq. ... 
Hon. Charles Greville . - - 
George Bridges Brundenell| Efq. 
Sir John Palmer) Bart. . « * 
Wiltiam Drake, Efq. fen. - - - 
Sir Henry Paulett St. John, Bart. 
George Clive, ]^q. - . • - 
William Ewer, Efq. - - - - 
John Peach Hungerford, Efq. 
Ambrofe Goddard, Efq. ... 
Richard Aldworth Neville, Efq. - 

Nominees, 

Of the Petitioners : 
Sir Ge^e Yoimge, Bart. - - 

0/the Sitting Members : 
John Moreton, Efq. - - - . ^ 

pETITIONERSi 

Stephen Sayre, Efq. and John Chetwood, Efq- 

Sitting Members. 
William Hall, Lord Vifcount Gage, ill" the Kingdom of 

Ireland. George Medley, Efq. 

CounseSJ 

For the Petitioners. 

Mr. Lee, Mr. Alleync. 

For the Sitting Members. 
Mr. Mansfield, Mr. Cox. 



Honiton^ 



Wigan. 
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ON Saturday, the 1 8 th of November, the Com* 
mittce being met, the petition was read^ 
fetting forth 5 That many perfons duly qualified 
tendered their votes for the petitioners, but were 
xqcfted ; by which moans, on calling up of the 
poll, there appeared a majority for the fitting 
members ; whereas, if they had not been arbitrarily, 
pttrtially, and illegally rejected, there would have 
been a great majori^ in favour of the petitioners 

(0. 

The laft determination of the right of eleAion 
was then read, and appeared to be entered in the [22} 
Journals in the following words i 

VOJ.-IIL C loFeb^ 
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10 Feb. 1 6 70- 1. *^ Sir Job Chariton reports 
** from the Committee of eleftions, the ftate of 
** the cafe, and evidence, touching the cle&ion 
" for the town of Seaford io tie county of Sufiex, 
** and the queftion thereupon arifing ; whether the 
right of ele&ion were in the bailiff, jurors, and 
freemen only ; or, in the populacy ; and that the 
Committee were of opinion, T/iat the bailiff , jurors^ 
andfreemeriy had not only voices in * eleRiony but thai 
the eleQion was in the populacy^ and that Mr* 
Morley was ^uly eleded. 
** The queftion being put to agree with the 
" Coowjittee— the Houfe divided ; 

" And it was refolved in the affirmative ( i ).'* 
{Majority 108 to 102). 

After this entry had been read, the counfel for - 
the fitting members defircd that an explanatory re- 
fohition made by the Houfe, in 1761, (hould alfa 

r^^l ^^ ^^^^* '^^^^^^ ^^ ^^^ other fide fhewed feme re- 
luftance to confent to the reading of the laft-men- 
tioned refolution, left, after it Ihould be read, the 
counfel for the fitting members (hould infift that 
it was the lajl determination^ within the meaning oS 
the ftatute, and thereby endeavour to preclude them* 
from impeaching or contradicting it by evidence. 
The Committee refolved> That it fliould be read^ 

[• Tht word ** the** is rater- ted in the prinled Jonrna!* 

lined, in this place, in the MSS. and it does nqt feeoi material* 

Journal, (which I in/pedled ly to affe6l the fenfe.} 

on the occafiottof tha Com-i (1) Jounw voL ix*']^n>6^ 



mittee in 1792) tha*: •* voices coU z. 
•« io y* elcdlion;** but it is on.it-» 
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togtdier wiih the entry of ail the proceedings on 
the occa(ion,but that its efTedt and Operation Ihould 
remain opm to atgument. 

The account of thofe proceedings, in the 
journals, is as follows : 

lo Dec. 1761. " The Houfe proceeded to the 
•* hearing of' the matter of the feveral petitions 
^' (r) complatning of an undue ele^ion and 
" feturn for the town of Seaford, in the county of 
^ Suflex- 

*^ And the counfel w«re called in^ 

•• And the faid petitions were read. 

" And the laft determination of the Hotife, made [24] 
•* opon the 10th day of February^ 1671, concern- 
** ing the right of eleifting (A) Baronft to ferve in 
*• parliament for the town iind port of Seaford, in 
** the county of Suflex, (whereby it was refolved, 
•* That the bailiff, jurors, and freemen, bad not only 
•• voices in the eleftion, but that the eleftion was 

il) the populacy) was alfo read. 

And one of the counfel for the petitioners was 
** heard, and infifted, That in the faid detcrmina- 
♦' *tion of the Houfe, the words, ** baitiffyjurprsy and 
^ freemen^* mean fuch bailiiF, jurors, and freemen 
*• only, as are refident within the faid town and 
** port; and that the word ^^ populacy ^^ means 
** inhabitants at large of the town and port of 
** Seaford, being matters of families, and iwt re- 
** ceiving alms. 

(i) For the petitions, ^ide 17 Nov. 1761. 
Joufil. vol. xxix. p. 19. col. I. 

c z ^' Then 
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** Then one of the counfel for the fitting iMtn* 

•* bers was heard. 

^* And then the counfel on both fides were di- 

" redted to withdraw, 

" They were again called in. 
[25] " And the counfel for the petitioners having 

" propofed to produce evidence, in order to (hew 

** that the words " bai/iffy jurors^ and freemeny* 

" mentioned in the faid determination of the 
Houfe of the loth day of February, 1670, mean 
only fuch bailiff, jurors, and freemen, as are re- 

** fident within the faid town and port ; 

And the counfel for the fitting members hav- 
ing objected to the admiflion of that evidence, as 

** being contrary to the faid determination of the 
Houfe : And having been heard upon their faid 

" objedkion; 

" The counfel for the petitioners were heard in 

" anfwef thereto. 

" And then the counfel on both fides were again 

" direAed to withdraw. 

And a motion being made, and the queftion 
being put. That the counfel for the petitioners 

" be admitted to give evidence, to fhew. That 

in the faid determination of the Houfe, the 

words ^^ bailiff y jurors, and freemefiy* mean fuch 

[26] ** bailiff, jurors, and freemen only, as are refident 

" within the faid town and port > 
" It paiTed in the negative/' 
*^ And the counfel were again called in, ' 

''And 
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Anid Mr. Speaks acquainted them with the 

faid refolution (i )." 

11 Dec. 1 76 1. " The order made this day for 

refuming the further hearing of the matter of 
*^ the feveral petitions complaining of an undue 
** election and return for the town of Seaford> in 
*' the coiinty. of Suffex, at half an hour after three 
•* of the clock this afternoon, being read; 

The Houfe proceeded to refume the further 

hearing of the matter of the faid petitions. 

" And the counfel were called in; 

'^ And th^ CQwnfel for the petitioners proceed* 
** cd in fupport of their conflrudtion of the word 
^^ ^^ populacy'* in the laft determination of the 

Houfe, concerning the right of electing Barons 

to ferye in Parliament for the town and port of 
** Seaford aforef^id, n^ade the ipth day of February, [27] 
*^ 1670. 

" Then the faid eounfel examined feveral wit- 
^' nefles, in order to prove that the inhabitants at 
" large have, by ufagc, yoted at eledtions of 
^^ Baroqs to ferye in Parliament for the faid town 
\ ^* andpprt, 

" Then the original poll taken at the eledfcion of 
I " Barons to ferve in Parliament for the faid town 

** and port, in the year 1747, was produced by the 
^* town clerk of the (aid town and port. 

" And the counfel for the petitioners having of- 
^ fered to produce the corporation-book, in which 
^' are entered the afts of the faid corporation ; 

(i) Joarn. voLxxix. p. 83. coL i»s. 
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And the cofinfel for the fitti|ig flnembers har? 
Ing objeiSted to the producing of the faid book a$ 
evidence^ in relation to any other matter than the 

f • afts of the faid corporation i 

" The cQunfel for the petitiwicrs were heard, m 

** anfwer to the faid objeftion ; 

And the counfel for the fitting niembers bding 
heard, by way of reply ; 
[28] « The counfel on both fides were dirc&ed to 

" withdraw. 

" They were again called in. 

^* And the counfel for the petitioners not infift- 

^ ing on producing the faid corporationrbook ; 
" Several parts of the faid originpi poll were 

^? read : 
^* And then the counfel on both fides were 

*f again direfted to withdraw ( i )•' * 

The further hearing of the caufe was again ad-» 

journed tillTuefday, the 15th of December. 
15 Dec. 1761, *^ The Houfe proceeded to the 
further hearing of the matter of the feyeral pe: 
titions, complaining of an undue eleftioa and 
return for the town of Seaford, in the county of 

^' Suffex. 

*^ And the counfel for the petitioners having 

gone through hia evidence, in fupport of his 

conftruftion of the word ^^ pepulacy^^ in the laft: 

[29] « determination of the Houfe, concerning the 

f* right of eleAing Barons to ferve in Parliament 

(1) Journ. vol. xxix. p. 84. col. i., %• 

for 
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^ fcnr the tcmti and port of Seafcmi aforeftid^ made 
^ th« loth day of February 16705 

•• The counfd for the fitting rtiembetd werd 
** heard in anfwer thereto j and iniifted. That th^ 
** word "^^«Ai^^"inthefaiddeterminatioftofthe 
^* Houfe, means, inhabitants, houfekeepers, poy^ 
** ing foot and lot. 

•* And* the faid counfel examined a witnefi in 
^ fupport of their faid conftrudion. 

** And the counfel for the petitioners having 
** been heard by way of reply j 

^ The counfel on both fides were directed to 
*^ withdraw. 

" Refolved, That in the laft determination of 
*' this Houfe, of the right of election of Barons to 
** ferve in Parliament, for the town and port of 
" Seaford, in the county of Suffex, made the loth 
** day of February, in the year 1670; which is as 
** foUoweth, viz. " That the bailiff, jurors, and 
** freemen, had not only voices in the ele6tion, but [30] 
" that the eleftion was in the populacyj** the 
" word **pepulaey* therein mentioned^ extended 
^' only to the inhabitants^ himfikieper^ of the faid town 
** and pwt^ paying Jcot and lot {i).** 

After thefe entries from the Journals, the {land- 
ing order oi 16 Jan. 1 735-6 was read ( a ). 

The eounfel for the petitioners then opened the 
whole G^ their cafe, which confifbed of two genei^ 
points, . 

(i) Jdurn. vol. xsdx. p. 89. (2) Sufra, ToK i, p. g^» 

C^. Z^ p. go. col* I* L IOC. 
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. f. The firft was, That the explanatory refblution 
of 1 76 1, was inconfiilent with the true fenfe of the 
ds^(»Tninatiot> of 1^70, which wa^ the fafi determi- 
nation of the Houfe, when the ftatut^ pf i Qeo. 11. 
cap. 24. took place, and t^^r^fore final (;o all intents 
and purpofes i and not to be oyertxiraed pr altered 
by any refolution fubfequent to the ftatute't 

^, The fecpnd,. Thgt, if the pomtpittp^ IhoHld 
think, agreeably to t:he refolytion pf 1761, that the 
clcfStors diftinguiftied by the word " populacy*' in 
the refolution of 1670, mull be /cot and lot men ^ 
yet, to bring them withiji th^t defcriptionj it was 
not neceflary that they fliould be actually rated ta 
|:hepoc}r. 

XhiSf founfel for the fitting members objcflced to 
^heir being permitted to bring evidence to con-r 
^radid the explanatory refolution pf 1 761, and this 
point was feparately argued apd determined by a 
Ip^cia} fc^folution of the Cpmmiteet 

Co u NS £ L for the Petitioners. 

Wh^n a laft determination is fiifficiently clear, or 
admits of a conftriiftion confonant to general prin* 
ciples, and the common law of Parliament, it would 
be highly dangerous to allow of explanatory refolu-^ 
lations contradidory to, or inconfiftent with, fuch 
conftruftion. The certainty and fecvjrity which 
the legillature meant to provide by the ftatute pf 
Geo. II. might be entirely evaded by fuch pre- 
tet^ded explanations. *^ Populacy^^^ is a wo|dof 

general 

[•Dr. Johnfon derives the f' laey\* frqvfi the French 
^0Td5f*/i?W«fff"attd *^popu^ word ** peptdaci** znA defines 

th^H^ 
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general import; and the fair method of conftruing 
it in the determination of 1670^ is to apply it to fuck 
perfons as, by the common law, where there is no 
charter or prefcription to the contmry, are the 
fcgal eleftors for boroughs. Thefe are the inha- 
bitants houfeholders ( i ). That fuch is the fenfc 
m which the word was undcrftood at Seaford, from 
the date of the determination in 1670 to the year 
1 76 1, can be proved by the conftant ufage of the 
place during that long period of time. Indeed the 
fuccefsful party in 1761, and the houfe in making 
their decifion, feem to have been fo ftongly imr 
prefled with this fenfeof the word 'f populacy,^* 
that even in taking in the qualification pf the payr 
xnent of fcot and lot, they added that of being 
houfekeepers. This would have been unneceffary 
if they had confidered Seaford as a common fcot and 
lot borough ; for to be a houfekeeper is no necef 
fary part of the defcription of a fcot and lot man. 
Occupancy, even without inhabitancy, is fufficient 
to conftiti^te that character { 2 ). 

If the word ^* popu/acy** can receive ati interpre- 
tation agreeable to the common law right of 



S« 



them to mean 'f the vulgar f 
^ the common people; the 
** maltitude." The French 
word may either have been 
formed dire^lly from the Littin 
** pofttiatiopwhich might import 
inhabitant J 9*^ or from the Ita- 
lian *' f$poiazzo,** which means 
i* the vulgar." •'Jononfou 



** nato della feccia d[e] fope^ 
•* lazzo di Roma." Bocc, 
Decameron. Qiorn, 10. N^ 8.] 

(1) Vidi fupra^ vol. i. Cafe 
of Pontefra^> vol. ii. Cafe Qi 
Poole. 

(2) Vide/upra^y^A. p. 352* 
Cafe of Dorchefien 

elefbion^ 
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€lc£Vion, if the ufagc of Seaford for a whole cen- 
tury (hows that it was fo underftood in the borough, 
an explanatory decifion of the old judicature con- 
(Iruing the term otherwife, fo far from being con* 
fidered as coaclufive, will be thought to deferre 
very little regard from this committee. — The Hif* 
tory of the Cafe of 176 1 is recent, and it is well 
known to have been a very flagrant inftance of 
• the influence of the minifter of that day. 

Counsel for the Sitting Members. 

When a word of doubtful fenfe (which *' popu^ 
" lacf* (B) feems to be admitted to be) is em- 
ployed in a laft determination, and the Houfe, 
whofe province it is to explain its own decisions, 
makes an interpretation of fuch ambiguous word 
in plain unequivocal language, the interpretation 
[34] ^^g^^^ ^o ^ conclufive: It forms, as it were, part 
of the laft determination, and is to be coniidered 
as fomething equivalent to» and fubftitutcd in the 
room of, the former expreflion. What would t^^e 
confequence be if a formal, explicit, and diftind:, 
explanation by the Houfe of Commons, of an ac^ 
knowledged ambiguity in a laft determination, 
were to be confidered as of no authority, but to 
remain liable to frefh difcuflion and inquiry ? 
Would not an opportunity be given, at every new 
eleftion, of contending for a new meaning to be 
put on the doubtful expreflion? and, with regard 
to the right of eledlion in fuch a cafe, would it not 
remain for ever expofed to the uncertainty, and 

fubjeft 
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fubje(% to the litigation, which the legiflaturc, 
by the ftatute of Geo. II. was fo anxious to pre^ 
ycnt ? 

If any ufe could be made on the prefent occafion, 
pf the common law right of ele6tion, the counfel 
for the petitioners have no right to affumc it to be 
as they contend. The diverfity of fyftems on that 
head is well known, and the opinion of that great [35] 
lawyer Lord Chief Juftice Holt was very different 
from that which they would have the Committee 
t:o adopt (i). 

If the refolution of 1 76 1 is to be confidered as 
making part of the fame determination with that 
pf 1 670, what the ufage of the borough may have 
l^een is of no confequence, and all evidence on 
that fubjedt is inadmiilible. 

After the counfel had finiflied their arguments 
on this point, the Court b^g cleared, the Com- 
mittee deliberated for feveral hours, and then ad- 

> - 

journed till Monday^ 

On Monday, the 20th of November, after de- 
liberating again for forAe time, the following 
queftion was put : 

" That the Committee do permit the counfel 
** for the petitioners to produce evidence to call 
f* in queftion the refolution of the Houfe of Com^- 
" mons in 1761, touching the right of eleftion 
!* for the town and port of Seaford, by which refo- 

( I ) Fidi Ci^fe of PontefraS j /upra, vol. 1. 

" lution 
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'^ lution the right of voting in the faid town and 
port, as in the p&pulacyy is declared to extend 
only to the inhabitants houfekeepers of the faid 
town and port, paying fcot and lot, there having 

♦* been a previous refolution touching the right of 

^* eledlion made in 1670/' 

And it was refolved in the negative. 

On which the counfel being called in, the Chairr 

man acquainted them that the Committee had 

relolved, 

" That the council fliould not be permitted to 

" call evidence to contradict the refolution of 

?5 1761(C)."* 

^. Th^ 



> [A like refolution was 
come to by the Committee 
which fat in Feb. 1 7 86. Hae 
3 Lnd. p. 56. 

Jt was taken for graqted, in 
176;, that the words of the re* 
folution of loth Feb. 1670, 
(fupra p. 22.) meant to declare 
a concurrent right in the corpo« 
rators. This is evident from 
the proceedings on the latter 
occafion relative to the inter- 
pretation of the words defcrip- 
tive of the corporators. The 
fame concurrent right was alfo 
aii'umed by the contending par- 
ties in 1786. (Vide that cafe 
in 3. Lud.) But there was no 
cxprefs determination of the 
point in 1761 within the mean* 



ing of 2 Geo. 2. q. 24. Ac- 
cordingly, in 1 792, the counfd 
for the petitioners (Mr. Pig<> 
gott and myfelf) contended, 
that the qoeilipn was ftill opei>, 
and that the true meaning of 
the refolution of 1670-1, was, 
'* that the right is in the popa- 
<* lacy/' (fince explained to 
mean, inhabitants pa>ing fcot 
and lot) CO the. ej^dufion qf 
fuch of the corporators, or 
** bailiff, jurors, and freemen/* 
as are not inhabitants hoofe* 
holders paying fcot and lot : 
That this was clear ; i. from 
the ilate of the cafe in 1670-1* 
for that two different rights, 
and each excluiive of the other* 
were fet up at tkat time, an4 
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2. TTie counfel for the petitioners proceeded to 
the fecond point, and contended, that it is not 
neceflary that perfons, in order to anfwer the 

defcription 



3^f 



that the refolution merely re- 
cited <vtrhatim the propofition 
cjcpreffive of the excluHve right 
as aflumcd by the corporatton, 
ia 4)rdcr to negative it, and 
then proceeded in like manner 
to recite and affirm fubftan- 
tively the other right; 2. Be- 
caufe the language of that 
fecond branch of the refolution 
of 1670-1, contains a pod- 
tive and entire propofition, 
viz. *' That ib§ iJe^ion was in 
f* tbt fQfidacj!^ and does not 
fay ** The p^pulacy had a 
♦* right to vote," or •' But 
^ ** alfo in the popnlacy ;" 3. 
From the conftitution of Sea. 
^d: That it would appear 
by evidence that this place 
fent members to Parliament in 
Ed* Ift's time, and was reftored 
to 1640 to *^ its anciint priiii* 
** /?/«;*' thajc it was £rft 
incorporated in the reign of 
Hen. VIII. by a charter which 
fays nothing of the right of 
eledtion. That the cafe in 
1670 was refled upon the 
ground of ufage merely, which 
i^fage muft be taken to have 
been the fame from the time of 
Sd. 1. downwards. That there* 



fore the corporators, who had 
no exiftence at that time, couid 
as little have a concurrent as 
the excluiive right.«^The coun- 
fel for the fitting memberi ob- 
jedled to the admiiGon of the 
evidence on this point, but the 
Committee determined that iC 
ihould be received, and the re« 
fult was that the claim of the 
corporation was difallowed. 

Statements were delivered 
in on behalf of the contending 
parties under 28 Geo. 3. c 52, 
$25. That ior the petitioners 

was, 

'' That the right of ehAion 
*' for the town and port of 
<* Seafbrd, according as was 
** decided by the laft deter- 
« mination in the Houfe of 
'* Commons on the loth of 
•* Feb. 1670-1, is " In ih$ 
*« populacy!^ or, according to 
** the interpretation of the word 
*^ populacy " by the refolution 
^ of the faid Houfe on the 15 th 
" of Dec. 1761," in the in- 
^ habitants houfeholders of the 
<< faid town and port paying 
*< fcot and lot ; and i a fuch inha- 
** bitants houfeholders only.' 
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deicription of fcot and lot men, (hould aftualljr be 

rated to, and pay, the poor- tax. 

It appeared, by the original poll, that the votes 

admitted by the returning officer were as follows ; 

viz. 

For Lord Gage ... - - 29 
For Mr, Medley ----- 27 
For the petitioners - - . 1 i 

[37] But it was proved by John Ca&far, who had afted 
as check-clerk for Sayre and Chetwood, that 47 
perfons, a lift of whom he produced, who tendered 
their votes for the petitioners, were rejefted becaufe 
their names did not appear on the laft poor-rate, 
according to which the returning officer took the 
poll. It appeared, alfo, that three others tendered 
their votes, and were rejedted, after Cafiir hi^ left 
the place of polling. 

Co u M SEL for the Petitioners 

Though it is convenient that, in common cafes, 
the poor rate fhould be the criterion to fix who 

The (latement for the fitting <* lot/* as explained by th« 

members was, " refolution of the Hoofe of 

«* That the right of elcdion «' 15 Dec. 1761." 
« is in the bailiff, jurats, and The Committee affirmed the 

*« freemen, and in the popu- Jlatcment on behalf of the pe- 

«* lacy, according to the laft titioncrs, and oi courfe nega- 

*' determination of the Hcufe tived the other, and reported 

'• of the lothof Feb. 1670-1, their judgment to the Houfe 

«* by which word *' populacy'* according to ihe direction of 

«' are meant " inhabitants the flatute. Vide Journals, 

<* houfeholders paying fcccand' vol. xlvii.p. 564> col. I.] 

6 are 
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to be confidered as paying fcot and lot, yet 
tbat the rate and payment of the parochial tax for 
the poor, is no necelffary ingredient in the defcrip- 
tion, or a condition ^ne qua non, is moft evident 
from this, that ^^ fcot and lof were known to the 
law of England long before the poor-tax had any 
exigence. That tax took its rife in the 43d year 
of Queen Elizabeth, and we find fcot and lot men- 
tioned at the time of the Conqueft, as having [38] 
cxifbd among the Saxons, the words themfelves 
being of Saxon or Gothic or^in. The expreilion 
fsS *^ fiot and lof^ is found alfo in many ancient 
ftatuttfs, and particularly in fome, near, but be- 
fore, the tinie when the firft poor-laws were made. 
'' Se9t;^ '* Jconmi^ " Jcotta^' and " JcmuSy' are. 
terms which occur frequently in Doomfday book 
(i). The recital of the ftatute of 33 Hen. VIIL 
cap* 9. fets forth, that the citizens 9^ freemen of 
London were (at that time) fworn to h^zx fcot and 
Ua, This clearly proves that thofe terms had a 
diftinft definite meaning at that period, which 
Aeceflarily muft have been different from a tax not 
known till fome years afterwards. Spelman under-, 
ftands by "/ro/ and lo^ in the laws of William 1. 
public contributions, taxes, or tallages, in general. 
He cites the following paflage in thofe laws : 
** Omnis Francigenay qui tempore Edwardi propinqui 

nofirifuit in Angliaparticeps confuetudinum Angloruniy . [50] 
(fiod dicunt ^^plor ^ an fcore perfolvatur fecm- 

(i) Spelman, title^c^/ and y?«//<<ff/. 

dum 
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•* dum legem Anglorumy " Roc §/?" (fays he) ut (^tnf^r 
^ Francigen^yetiam triumphatisjam Anglis^eafdemfir^ 

teSyeafdem foluiiones praftarent quibufcunque teneren^ 

tut tempore Edwardi Gonfej[orh-^\jyz autemforsy 
And he adds, " Nee objolevit kodie omnino antiquum 

illud adagiutn, nam qui pari fort e, par iter que licet non 

aqualibus partionibus, in aliquam veniant contri^ 

butionem dicuntur ftepius juxta fcor 4£f lot: per^ 

Jolverey 

In like manner, under " titky Loty^ in the fame 
author, that word is defined, " Pars tributi Jive 

folutionis alicujus quam inter alios quis tenetur . 

prajlarey 

Francifcus Jimius, in his Etymologicum Anglican 
mmy explains ^^fcot'' (or "//(?/," thefe being fyno- 
nimous words) thus : CenfuSy FeSigaly Tributum^ 
*^ Itemyfymbolavelfymboluniy i. e. poriia quod Jinguli 
** conferunt in fumptus qui publice in hanc illamve rem 
*^ faciendi Junt ' ' 
[40} Analogous to this general fenfe of the wordy 
" Jhot^^ is to this day a familiar expreffion, particu-» 
lariy in the North of England, for the (hare every 
man pays of the reckoning at a tavern. 

It appears from the two learned authors juft 
cited, that, anciently, whoever in general paid 
his fliare of any contribution, was faid to pay fcot 
and lot. Spelman, who wrote in the reign of 
James I. and Car, I. does not fay a word of the 
expreffion being appropriated or confined to the 
payment of the poor's-rate, which he moft probably 

. would 
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would have done, if it had been underftood in 
that limited fenfe in his time. * • 

In (hort, the phrafe of paying fcot and lot, 
feems to haVe been ufed to defcribe perfons who 
tvere not diftinguifhed by any particular rank or 
chara6ter> but who were fufEciently independent 
to be able to pay their proportion of any general 
tax. Thus^ in Magna Charta^ when the King 
fays, " And for this our gift and grants &c. the 
•* Archbifliops, Bifhops, Abbots, Priors, Earls, [41] 
** Barons, Knights, ^Freeholders, yand other our fub* 
** jeSlSy have given unto us the fifteenth part of 
*' all their moveables (i)/' " Other our fubjeasy' 
were thofe who did not come under any of the 
higher claffes there enumerated, but who were 
payers of fcot and lot* 

H^atch and tVatd Was a geiiefal duty, to which, 
by the old ftatutes, the inhabitants of towns and 
boroughs were liable in their turns. See the 
ftatute of 13 Ed. I. ftat. 2. cap* 4. and the cafe of 
Stretton and Browne in Cro* Eliz* p* 204* By the 
ftatute of 5 Hen. IV. cap. 3* it is particularly pro-* 
vided, " that watch (hall be kept on the fea-»coaft, 
" in the manner as was wortt to be done in times 
^* paft*" It will be proved, that, in time of 
'War, this praftice is ft ill continued at Seaford; and 
that, durii^ the laft war, perfons in like circum- 
ftances with thofe who have been kept off the rate, 
and whofe votes were rejefted, performed that 

(0 MagQ. Ch- Cap. 37. 

•Vol. III.  D duty. 
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duty. The ufage is, according to the ancient 
law, to watch by lot, each man taking his turn. 
This therefore is as good a criterion of a fcot and 
lot man as the payment of the poor-rate (D). 

Enough has furcly been faid, at lead, to flbew 
that, if there lias been irregularity, partiaUty, and 
mifconduft in making the rate, the payment of 
the poor-tax not being effentiai to the idea of fcot 
and lot, other circumftances may be inquired into> 
and that, if upon inquiry it fball appear in the 
prefent cafe, that the perfons omitted in the rate 
were as capable of paying the parochial taxes as 
thofe aftually rated, the Committee ought to con* 
fider them as fcot and lot men, and to allow thei^ 
votes. 

The amount of the evidence to (hew that the 
rates were irregularly and partially made, was as 
follows ; 

The corporation of Seaford confifts of a bailiff^ 
four jurats (or jurors, as they are called in the de- 
termination of 1670) of whom the bailiff is one, 
and an indefinite number of freemen. The jurats 
are chofen for life, and by their office are juftices 
of the peace for the borough. 
[43] It appeared by the teftimony of feveral perfons^ 
who had ferved as overfeers of the poor, that they 
had not come into the office by a regular, warrant 
of appointment, vmder the hands and feals of twa 
or more of the juftices, according to the direAions 

of 
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dt the ftatute of Queen Elizabeth (i)^ but th4 
the jurats had fent them the books of rates, an4 
the overplus parilh- money, and told them, they 
Ivere to be the overfeers for the year- That, in 
confequence of this,- they had taken the charaftel 
lipod them, and afted as overfeers; In 1761 after 
the eledlion, many perfons who had claimed to 
Vote at that eleftion, were rated; Afterwards 
they were ptit off the rate. They had applied 
to the jurats and churchwardens in 1762, and io 
1767^ and 1768, before the general cleft ion, to 
be put on again^ declaring that they were able 
and willing to bear the burthen, and therefore 
wiftied to be admitted to the exercife of the pri- 
vileges to which that would entitle them; In 1 761,- [44J 
Harrifon, one of the jurats, faid, ** they would 
** turn out and keep in juft whom they pleafcd;** 
and^ in 1767, the jurats faid, ** they would rate 
** fuch as they liked." In 1768, Harrifon and 
the other jurats being particularly applied to by 
twenty-five perfons at a public houfe, he faid, " b« 
^* fliould not refdlve his mind that night." 

In 1774, on Michaelmas-day, which was pre- 
vious to the eleftion, the perfons claiming to be 
rated applied to the overfeersy and by their agent 
dchvercd to them a written notice fubfcribed with 
their names,- intimating^ that if they refufed toi 
put them on the rate, the court of King's Bench 
ifrould be moved againft them. It appeared that 

(1) 43 EHz. cap. ii. § ?• 

D 2- there 
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there was no new rate made then, but that the 
churchwardens and overfeers had refolved at that 
time, if they made a rate, not to put the claimants 
on it. One of them afked Harrifon, if they 
ihould make a rate ; and he faid, " They had no 
call to do it, as they had money in hand ;" but 

£45] neither he, nor any other of the jurats (who were 
all proved to have been in the intereft of the fitting 
members) faid any thing about leaving the clsumants 
out, if a rate ihould be made ; nor did either of 
the fitting members fay any thing to that purpofc. 
Lord Gage was prefent on Michaelmas-day when 
the application was made, and the notice delivered. 
It did not appear that any application had been 
made by the claimants at any time in the inter- 
vening periods beizveen the eleftions, but only on 
occafion of the rates made previous to the general 
eleftions of 1768 and 1774. Harrifon, the jurat, 
had advanced money to the overfeers on account of 
the parifli ; but it appeared to be ufual for the parifli 
officers to borrow money on the credit of the rate, 
for the immediate ufe of the parifli poor, and then 
to apply the money raifed by the fubfequent rate 
-to the difcharge of the debt. 
• \ ' One Edward Spice, who had voted for the fitting 
members as a houfekeeper paying fcot and lot, 
faid, he was overfeer in 1772. That then Har-^ 

r^gi rifon ordered him to make a book (or rate) accord- 
ing to the old one, which he had done. That he 
ordered him to make no alteration. That, if it 

had 
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had been left to hiQifelf, there were others who 
were ready and willing, whom he would have put 
on« and that he had not put them on, becaufe it 
was contrary to the dirciftions he had received 
from Harrifon, and the other jurats. He faid, 
Harrifon told him, ** The fewer hands it is kept 
in, the better for us," 

In the books there were entries of the allowances 
of the rates by the jurats. Seven rates were pro* 
duced; i. ToEafter, ijd'S. 2. ToEafter, 1767, 
3. To Michaelmas, 1768. 4, To Lady-Day, 
1769. 5. To Michaelmas, 1770. 6. To Lady- 
Day, 1773.. 7. From Lady-Day to Lady-Day, 
1774. It was admitted that no appeal had been 
inade from any of thofe rates, particularly not 
from the laft, by which the poll was taken* 

Such being the material circumftances that were 
proved relative to the condudt of the overfeers and 
jurats in making the rates, there was no objedlioa [47] 
made either on the part of the fitting qiembers, 
or by the Committee, to the production of evi^^ 
dence concerning Jhe circumftances of the voters^ 
as well thofe who ftood on the poll, as Ihofe wha 
had been reje£bsd (i)» 

A great deal pf evidence was, accordingly, 
brought on thof<; heads which it would be uieleft 
to ftate at laige, Edward Spice, whofe teftimony 
was moft favourable to the cafe of the petitioners, 
went through the liQ; of pjed^ed voters, man by 

^ I ) Ffdi tafra. Cafe pf Pef erboroogh. 
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man, and faid, with regard to about thirty^two, 
that he (hould have rated them in any other place. 
That he knew of no other reafop why they were 
not rated, but to keep the right of voting in few 
hands. But he faid cf all of them, unlefs about 
three, that they had no other means of fubfiftencc 
but their work, as fifhermen or day-labourers, ancj 
that his rule of judging was, that every man *^ who 
" pays kis way^^ and who maintains himfelf and 
[48] his family, is rateable. This appeared to be the 
criterion adopted by feveral other witneffes, who 
alfo went through the lift, and fwore to the ratea^r 
bility of many of the rejefted voters. It was 
proved, that many of thofe voters had their corn 
from the farmers confiderably under the market? 
price ; but this was (hewn to be in confequenceof i^ 
fort of general ufage in that part of the country ia 
favour of labourers, and never coniidered as a 
toatter of charity. All the rejefted voters were 
|)roved to be houfekeepers. It was alfo proye4 
that they paid the parifh clerk's fee, which is a 
groat a year from all houfeholders. One Williao) 
Roberts fwore, that perfons in their fituation kept 
watch during the laft war, but he could not fay 
•whether any of Mf/» did. Their houfes in general 
W«Feproyed to be yirorth from forty (hillings to three 
pr four pounds a year, Roberts faid, he did not 
know of any property being rated in Seaford under 
fifty (hiUings a year \ and one ]pxlward Vinall faid^ 
|ie could not fay that perfons in the circumftances of 
^he rejected voters had ever been rated, He faid, 

1x9 
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he could remember that, about forty years ago, 
only one perfon had relief in the parifh. 

One William Wood, who had tendered his vote 
for the petitioners, and was rejefted as not on the 
rate, was declared by all the witneffes to be a 
houfekeeper of very confiderable fubftance. 

On the part of the fitting members, one Joha 
Rafon was called, who faid he lived in the neighr 
bourhood of Seaford, on a farm of Mr. Medley's, 
That he had a farm at Seaford, and rented, alto- 
getlier, upwards of 300 L a year. That he had 
At different tinges aded as 4 parifh officer. That 
he knew many of the voters and claimants, and 
their fituation, 3eing fliown John Caefar's lift, 
he fwore as to 26 out of the 47, that he ftiould 
not have thought them fit to be r^t.ed, if there 
* had been nd queftion of ai^ eledion. As to 17, 
^e either f^id he did not know them, or was unaC'- 
quainted with fhpij circumftances. The remaining 
4, he faid he (hould have rated. It was a rule, he 
faid, in that neigljbourhood, not to rate perfons [^o] 
who live merely by their labour. That at a place 
called Bourn, where he had been overfeer, they 
rated perfons down to 20 (hillings a year, whe^ 
known to be jnei} of fubftance ; but that there 
ihey would not rate 4 labourer, though he (houl4 
rent a houfe of 40 (hillings a year, 

Jt appeared, that about 14 of the voters for the 
fitting members were cuftom-houfe officers/ or 
boat-men, by which they got aboijj: 30 1. a ypar, 
Jhat, e^^clufive of what they got iij that way, 

P 4 fcveral 
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ieyeral of them were in worfe circumftances thanr 
feveral of the perfons who were not rated. It 
feemed to be Emitted, that thofe who were not 
cuftom^houfe boatmen^twere of fufficient fubftancc 
to be rated. 

The tatfi^ by which the poll was taken^ was 
proved by the parifli clerk to have been regularly 
publilhed(i). 

Counsel for the Sitting Members. 

Sc0t aftd lot men are now univerfally underftood 
[51] to be perfons who contribute to the ordinary taxes 
of the parifh ; and the payment of the poor-rate 
is the eftabliflied criterion, and the only one that 
can be adopted. The praftice of watch and ward^ 
as it is direfted to be performed by the ftatutes of 
Winchefter, and of 5 Hen. IV. has long fallen 
into dlfufe. If it exifted, it could have nothing 
to do with the payment of fcot and lot, being a 
fort of duty to which men in all fituations and 
circumftances were equally liable ; and for wl)it!h 
nothing was to be paid. The fame obferva^tioft 
will apply to the kind of watch performed in time 
of war, at Seaford, by a local cuftom (D). 

As to the fuppofed mifconduft of the pari(h-» 
officers in making the rate, .why was it not com* * 
plained of in the regular manner? The law was 
open to thofe who thought themfelves aggrieved, 
Ttiey Ihould have applied to the overfeers, at the 

(1) 17 Geo, II. cap. 3. J i, 

time 
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ime when the rate was making. If they had refufed 
to comply with their demand^ an appeal lay to the 
Juilices, in their quarter-feffions. Mifbehaviour 
in the Juftices^ on bearing the appeal^ would have [52] 
been open to punifhment^by information^on an ap- 
location to the court of King's Bench. It is no 
objedtion, that the overfeers had no regular war- 
rants of appointment ; for if perfons who take upon 
them that character, are guilty of mifconduA^ they 
^xt anfwerable for it \ and rates made by thern^ and 
^quiefced under, cannot afterwards be invalidated 
on the ground of irregularity in their appointment. 
It will be faid, peihaps, that it would have been 
labour loft to appeal to the jurats, (ince the injury 
was done by them> the rat^s being made by their 
dire&ions; and that this, in fubftance, would have 
been an appeal ab iifdem ad eojdem ; but the law 
having made them, as local J uft ices of the Peace, 
the r^ular court <^ appeal, this Committee will 
IK)t prejume, that they would have been guilty of 
crkninal partiality and inju^lice. Befides, the 
of^al noight have been made to the county Juftices. 
The ftatute of i^ Geo. H. (1) enafts, affirmatively^ [53] 
Thatj in all corporations or franchifes who have 
have not four juftices of the peace, it fhall and 
may be lawful for any perfon or perfons, in any 
** of the cafes where an appeal is given by this aft, : 
to appeal, if he or they fhall think fit, to the next 
general or quarter feflions of the peace for the 

(i) Cap. 38. §5. 

" county. 
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*^ county, riding, -or divifion, wherein fuch corpo- 
" ration or franchifc is fituate," but it does not 
therefore follow, that where there are four local 

' Juftices, the appeal may not be carried to the 

county feffions (E). 

Upon the whole, as the perfons who were rejefted 
at the poll becaufe they were not rated, never took 
the legal courfe for redrefs, this would have been a 
bar to their claim before this Committee, even if 
they could have ftiown that their circumftances 
l?ntitled them to be upon the rate. But the wit- 
neffes have proved that, except three, none of 
them have any means of fubfiftence but their 
i^bour ; fo that if any accident were to deprive them 
of that refource, they and their families muft come 

[^4] on tlie parifh. It has not been fliown, that one 
of them was ever rated before 1 761, before which 
period, the right of voting not being underftood. 
to depend upon the rates, it was clearly the fn» 
tereft cf the parifti officers to tax them, if they had 
been fit to be taxed, 

TChe CouNSEL/f?r the Pet it toner Sy in reply ^ 

Denied that an appeal could have been made to 
the county juftices (E); and they fiid the par* 
tiality of tjie jurats had been clearly proved, fo as 
to evince that an appeal to them would have becQ 
pugatory and fruitlefs. That the rateability of the 
rejefted voters had alfo been proved, and that the 
• Committee could, and was the only court that 
* could. 
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could, give them fpecific relief, for the injury which 
had been done them ( i ). 

On Wednefday, the 22d of November, the Com- 
mittee, by their Chairman, informed the Houfc, [jc] 
that they had determined. 

That the two fitting members were duly 
cleaed{2). 

(i) Caie of Weobly cited Cafe of Peterteroogh. 
fu^a^ vol iL p. 399. Vidtinfra^ (2) Votef, p. 109. 
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Note 

(B.) 



Note 
(C.) 



n A G E 24, (A.) This town and port was originally ^ 
member of the port of Mailings. It returned members 
to Parliafient from the time of Edw. I. till i Hen, IV. and 
from that time ceafed till 1640- T. Henry VII f. by a char- 
ter of the 30th year of his reign, added it to the Cinqup 
Ports. 4 heb. 1640-I, the Houfe refolved, that Seaford 
(bould be reftored to its ancient privilege, and that a warrant 
(hould iflue for a writ for the ele£ling and returning of two 
burgejfes. (Journ, vol. ii. p. 78. col. i.) Afterwards its 
members came to be called Baronsy as thofe of the other 
Cinque Ports; for which fee Spehnan's GloiTaryi Title, 
Bar ones quinque portuum^ 

P. 33. (B). In the cafe of Honiton, 3 Feb. J710-11, 
(cited in the cafe of Peterborough, infra^) the word 
^populace** is ufed both by the parties, and the Committee, 
as different from ** inhabitants^ h»ufeholders<^ paying fcof 
" and lot^* and fynonymous to ^ poiwallers,^* Journ. vol. 
xvi. p. 479. col. 2. p. 480. col. I. 

P. 36. (C). In the cafe of Haflemere, (fupra^ vcJ. li. 
p. 319, &c.) it fcem^d to be underftood both by the parties 

and 
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and the Committee, that the explanatory refolution of I4 
April 1755) was conclufi ve. Its authority was not attempted 
to be denied on cither flde. The petitioners only endeavour- 
ed to interpret it in a manner which would have been favour- 
able to their caufe. Some people entertain an opinion, that 
a refolution explanatory of a previous determination of the 
right of eledion, is itfelf a lafl determioation within the 
meaning of the ftatute, and to be confldered as equally un- 
impeachable with any other laft determination* They put 
this cafe. Suppofe, on occafion of rkont^overtiA defiion 
for a maiden borough, the queftion between the partfei to be^ 
whether one particular clafs of men have a right to vote \ a9^ 
for inftance, in this borough of Seaford, fuppofe the queftion 
in 1670 had been merely, whether the Jurors bad or had 
not a right to vote, and the Committee and Houfe had re* 
(blved, " That the jurors of the town of Seaford have a right 
^* to vote for members to ferve in Parliament for the laid 
^' town," this, as far as it went, would have been final (ince 
7. Geo. 11. But if, in fome fubfiK)uent caufe, the right of 
the freemen had been difputed, and the Houfe then had re- 
folved, ^^ That not only the jurorf, but alfo the freemen have 
** a right to vote," this fecond refolution would, with regard 
to the right of tlie freemen, have been equally final by the 
operation of the ftatuce, as the former. In the fame manner, 
there might have been, at different times, refolutions con- 
cerning the right of the bailiff, and that of the populacy: 
This, which they hold to be uncontrovertible, fhews that [5JJ 
there may be feveral determinations of the Houfe at dif- 
ferent times, with regard to the right of voting in the fame 
place, on all of which the ftatute may attach, fo as to render 
each of them final ; the whole together forming, as it were, 
one general complete determination. Now, if this is true, 
they argue that it is equally reafonable that if (in a deter- 
mination purporting to defcribe all who are entitled to be 
eiedors,and on which the ftatute has attached) one fet of 

eleAors 
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eleSors are fpecified in words of a doubtful figniiicatioti^ ar 
new refolution, explaining thofe words^ (hould be lodced 
upon as final, and forming part of the original determination $ 
for, till it is dearly afcertainckl what particular clafs of 
men was meant, the right of ele6lion quoad them, is to be 
confidered as not yet determined. There is, however, » 
manifeft difference in the two cafes ; and perhaps the utmoft 
weight that ought to be given to a refoluiion explaining; 
words of a laft determination, is that which would be given, 
in Wefbninfter Hall, to tlie deciiion of a court of law, in« 
terpn^tnig doubtful words in an a£l of Parliament. Sudt 
explanatory decifion, if made on due deliberation, and not 
incongruous or repugnant, would be held to be binding iit 
fubfcquent cafes; and, fuppofing the zEk to have been calcu- 
lated for any particular place, evidence would not be re** 
ceived to (how, that, in that place, the words had been un*' 
derftood in a meaning different from that which the court 
bad put upon them. A kft determination becomes, by 
virtue of 2 Geo; IL c. 24^, part of that ftatute, and the 
pofitive law of the place; and the Houfe of Commons is a 
court, and the only court, competent to explain that law. 
But if, to ferve any partial end, the Houfe, in any cafe, were 
to begin by voting words of the moft unambiguous fenfe tor 
be doubtful and equivocal, and then were to expla-in them inf 
a manner repugnant to their obvious and fair figr.ification^ 
fuch explanatory refolution forely would not^ and ought not 
to beconfidered as final and binding on Committees, in all 
fubfequent queftions relative to thai place; which it mud: 
be, however unjuft and abfurd, if the f!atute were to be' 
held to attach upon it* (Fidi infra^ Cafe of Cricklade,* 
Notc(B.) ). 



Note P* 43i- 51- (D)>» F<M^ the fenfe of the exprefEon « fcot 

(D.) «« and lot " in refolutions of the Houfe of Commons, v'tdn 

Ihe cafe of Milbome Port, (Note E.}fupra^ vol. i. p. I40r 

;i^ th^ Cafe of Peterborough,- infra. 
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P- 53) 54* (^0 I believe there is no inftance of an at- 
tempt to appeal from a rate to the county feffions, when 
there have been four or more local ]\iR\cqs, Indeed, from 
a careful perufal of the ftatutes of 43 £liz. cap* 2. and 17 
Geo. III. cap. 38., it feems that fuch an appeal could not be 
allowed. By § 6. of the former, the appeal againft a rate 19 
given in general terms, *' to the Jufticcs of Peace at their 
^^ quarter fefiions/' But § 8. after giving the fame powers 
as to county Juftices to local Juftices within their pa rticu«> 
lar jurifdi<3ion, ena£ls, '* That no other Juftices (hall enter 
** or meddle there.'* Then comes the ftatute of Geo. IL 
which is more explicit, and (by § 4.) extends to a variety of 
cafes and perfons, the right of appeal ** to the next general [SoJ 
*' or quarter fcilions of the peace for the county, riding, di- 
** vifion, corporation^ ocfranchifey where fuch parifli, town- 
*' fhip, or place, (for which the rate has been made) lies.** 
If the a£l had gone no farther, it never could have been 
fuppofed that the parties, thereby authorized to complain of 
a rate made for a parifli within a corporation or francbifej 
could have appealed to the county at large; and, if this is 
trae, the fubfequent provtfi (§5*) cannot extend farther 
than the words exprefs, viz. to cafes where there are not 
four local Juftices. 
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PETERBOROUGH, 



In the Couflty of Northampton. 



Vol. m. 



On Tuefday, die aift of November, which wais the day 
appoiiited for choofing dUs Committee ( i ), the Houfe not 
being complete! they adjourned to the day following. 

On Wednefdayi the 22d of November, the Committee 
was chofen, and confifted of the following Gentlem^ : 

Right Hon. George Rice,Chairmam 

John Mayor, Efq. - * • . - 

Thomas Lifter, £fq. . . . - 

Sir Adam Fergufon, Bart. « ^ * 

WiOiaih Adam, Efq. . . * - 

Abd Smith, Efq 

Jervoife CUrk, £fq. - - - - 

liaac Martin Rebow, £iq. • • 

Sir George Howard, K. B; - - 

Charles Brett^ Efq, - . - - ^ 

John Durand, Efq* - - - . 

John Robinfon, Efq« - ^ • » 

Sir Henry Hoghton, Bart • • 

Nominees, 

Cf tbi PetitUmr : 
John Elwes, E<q« - • « « . 

Cftbi Sluing Meniir : 
Lord John Cavendiih • - • .^ 



a 



^< 



^Carmarthen(bire« 
Abingdon. 
Clitheroe. 
AlHhire* 
Gatton. 

AldbonYorkflilre 
Yarmoutfi,Hants. 
Cdchefter. 
Stamford. 
Leftwithiel. 
Plympton. 
Harwich. 
Preftom 



Berks» 



J'ork. 

Petitioner: 
James Pbipps, Efquire. 

Sitting Member : 
Matthew Wyldbore, Efquire. 

Counsel, 

For the Petitioner : 

Mr. MansReld, Mr. Hardinge, 

For the Sitting Member : 

Mr. Lee, Mr. Graham. 

(i) Votes, 31 OSt. 1775, P- 3^* 
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Of the CITY of 



PEtERBOROUGH. 



ON Thuirfday, the 23d of November, the Con> 
mittee being met, the petition of Mr. Phipps 
was read, containing a charge of bribery s^nft 
Mr- Wyldbore, the fitting member petitioned 
againft, by himfelf or agents, and of partiality in 
favour of Mr. Wyldbore, againft the returning 
officer ; and alleging, that legal votes tendered for 
the petitioner had been rejefted, and the fufFrages 
of perfons not entitled to vote received for the 
fitting member (i). 

Then the laft determination of the right of elec- rg^] 
tion in Peterborough was read, and is as follows : 

13 May 1728, Refolved, "That the right of 
'* ^leding citizens to ferve in Parliament for the 



(1) Votei, 31 Oa. 1775, p. zp 

'^ city 
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" city of Peterborough, in the county of Northatjip-' 
•* ton, is in the inhabitants within the precinfts 
" of the Minfter there, being houfeholders, not 
** receiving alms, and in other the inhabitants 
" within the faid city, paying fcot and lot (i)/' 

Then the {landing order of Jan. 1735-6 was 
read (2). 

The counfel for the petitioners abandoned the 
charge of bribery, fo that the only inquiry before 
the Committee was. Whether Mr. Wyldbore or 
Mr. Phipps had the niajority of legal votes. 

The numbers on the poll, as delivered in by the 
returning officer, were> 

For Mr. Wyldbore .-.--- 219 
For Mr. Phipps - - - . - 212 

Majority for Mr. Wyldbore - - 7 

rg^] But the counfel for Mr. Phipps propofed to 

ihew, 

I ft. That certain perfons had been admitted to 
vote for Wyldbore, becaufe their name flood in the 
poor-rate made immediately previous to the elec- 
tion, who were fraudulently rated, not being poC- 
* feffed of rateable property, and who therefore were 
not entitled to vote. 

2dly, That perfons not bond fide houfeholders 
within the precindts of the Minfter, had been re-^ 
ceived as fuch, to vote for the fitting member, 

(i) Joarn. vol. xxi« p. 162, (2) ^afra. vol. L p. 9^ 100. 

col. 2. 
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gdly. That to be entitled to vote as an inhabi- 
tant within the city, though not within the pre* 
cin&s of the Minfter, it is neceflary to be a hmfe- 
holder f and that certain perfons had been admitted 
on the poll for the fitting member, who were not 
houfeholders. 

4thly, That feveral perfons poffeffed of rateable 
property, and who had applied to be rated, and 
were refiifed by the parifh officers, had tendered 
their votes for the petitioner, and had been re- 
jefted ; and that their votes ought to be allowed [66] 
by the Committee. 

Before they entered on thefe particular heads, 
they began by producing evidence to fliew par- 
tiality in the parilh officers, and fraud and irregu- 
larity in making the rate of 16 September, 1774, 
according to which the poll was taken; and par- 
tiality in the Juftices, on an appeal from the rate 
to the Quarter-Seffions for Peterborough. 

The fadb proved oi^ this head were as follows : 

There are at Peterbdrough three churchwardens 
and three overfeers of the poor chofen annually, 
and fouf corporation Juftices *; '" 

E 3 The 

'{  After the publication of part of the cafe,** (referring to 

the firft edition of this work> the above paiTage) '* owing to 

the following note was tranf- the counfel at the hearing not 

tnitted to me by a perfon fa* explauning the nature of the ja« 

miliarly acquainted with the lifdifltonofthe liberty of Peter- 

conftitution of Peterborough. borough^ which comprehends 

^ There is a miftake in this 32 towns, of which the city of 

Peter- 
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The churchwarclcns of 1774 were William Elger, 
Samuel $teveas, and Robert Muggleftone. They 
had all fervcd the officjc before (A). ^ 

The overfeers were^ Bryan Betham, an apothecary y 
Ifaac Strong, attorney^ and William Hetherington. 
They two had ferved before (A). 

Of the four Juftices, the Dean of Peterborough, 
and William Strong, brother to Strong tbeoverfe«, 

and Blake, were aftive friends of Mr. Wyld- 

bore. — ^The Dean of Peterborou^, the t\yo Strongs, 
Blake, Elger, Mu^leftone, Betham, and t^her- 
ington, canvafled the town with Wyldbore^ in 
July and September, 1774^. (On the firft 
canvas it was not known that Phipps would be a 
candidate.) It did not appear that any of the 
above mentioned perfons ever aft.ed any votes for 



Petcrfaorongli ia oncThere is a 
CaftosRotttlorom for the faidJU 
berty .The juftices are appointed 
for the liberty at large, by com- 
xniiGocis from the King* in the 
£im^ manner and f«rm as thofe 
at the Old Bailey ; and they 
ad by virtue of commiffioos 
of the Peace, of Oyer and Ter.. 
miner* and of Gaol Delivery, 
by which two laft commiffions 
they are empowered to take 
cognizance of, and to try all 
crimes whatfoeyer oommittcfl 
within the liberty. There are 
a great number of juftices in 
the commiffioa^ and^ bcfides 



the ibor mesticmed by Mr« 

Douglas J there are two or three 
others who ufually a£t, though 
only thofe four were prefent at 
the quarter feffions in queftion* 
«— The counfel at the hearing 
not being fufficiently explicit, 
led Mr. Douglas into the error 
or Hating Peterborough as » 
€9rforatioM9 and as having only 
four C0rj>orati0/tp pr UcaJ jiiA* 
tices. Upon this error axe 
founded (everal argumems 
. inafje ufe of by t^ counfel in 
favour of the petition, rf lative 
to the appea)a as made ai tcdim 
ad iumitm" (&c] 

Wyldbore. 
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Wyldbore. Ifaac Strong was hb fleward, and had 
paid his nites to the paiifh ofEccrs on former occa* 
lions. 4^11 the parifh oiEcers of 1774 were fub- 
Aantial houieholdei^. 

The rates are ufiuUy made at Peterborou|^ twQ 
or three times a year» according as the money is 
w^ted« The pradice had been to make them in 
open veilry, where all the pari(hioners who pleafed 
might attend, for which purpofe notice ufed to 
be given by the parifh clerk after the evening fer- 
vice, on the Sunday previous to the day for makic^ 
the rate. But in 1 768, before the general eleAion, [68] 
a private rate was made by the then parifh ofSc^rs, 
without the ufual notice, or the prefence of the 
parifliioners. The expreffion of one of the wit- 
nefles was, " That this method originated on that 
occafion." After that time the former method 
was renewed, and continued till September, 1 7 74^ 
when the rate, according to which the poll at the 
laft 'eleftion was taken, was made privately, in 
the fanie manner as in 1768. Before the ele(5tion 
in 1768 a number of perfons, who had never ap- 
plied till then, affembled, and defired to be put 
on the rate. The fame thing happened in January, 
1774, but it did not appear that there was any 
riot on either of thofe occafions. Since the lajl 
election ^he rates have continued to be made in 
ppvate, as thofe of 1768, and September, 1774. 
^heoverfeers took the opinion of counfel in 1774 
before they made the private rate, and were advifqi 

£4 that 
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that it would be perfe&ly legal. It was alltnvei by 
the Dean of Peterborough, and Mr. Blake. 
[69] - On the 26th of September, 1774, the following 
notice of appeal to the Quarter Seffions by Arm- 
ftead Parker, Efquire, and Thomas Warriner, two 
pariftiioners, was ferved on the parifli officers. ' 

" To the churchwardens and overfeers of the 
poor of the parifti of St. John Baptift, in the 
city of Peterborough, in the Soke of Peterbo- 
rough, and county of Northampton, and to 
all and every of them jointly and feparately. 
** Take notice that we whofe names are hereunto 
** fubfcribed, inhabitants of and in the faid parilh 
of St. John Baptift, do intend to appeal at the 
next general Quarter Seffions of the peace, to 
^* be holden in and for the faid Soke, in Peter- 
borough aforefaid, concerning our being aggrieved 
by the late rate or affeflment made by you, or 
fome of you, for the relief of the poor of the 
faid parifh, and allowed by two Juftices of the 
peace in and for the faid Soke. And we do 
£70] ** give this further notice, that we, finding our- 
felvts aggrieved by the faid rate or affeflment, 
have. material ohjt&ions to feverai per/om being 
*' left out of the fatoe, and to the fums charged 
** on feverai perfons therein; and that we find 
^' ourfelves aggrieved by the negleA of you the 
^* faid churchwardens or overfeers, or fome of you ; 
^' and alfo by his majefty*s Juftices of the peace 
** in and for the faid Soke, concerning the niaking 

'' and 
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and allowing the faid rate or afleflment. And 
we do require you to produce the fame at the 
hearing of the faid appeal, and all and every 
the other rates and affeffments, by you, or any 
of you, made for the relief of the poor of the 
faid parifti ; and alfb all and every other rates 
or affeffments at any time or times heretofore 
made for the relief- bf the poor of the faid 
parifh, and now in your, or any of your cuftody 
or power, and all the books of entries of meetings 
for the making orders and rates touching and 
*^ concerning the relief and ordering of the poor [71] 
** of the faid parifli. Dated the 26th day of Scp- 
" tember, 1774-" 

(Signed) Arm* Ifarkcr. 

Thomas Warriner, 
by ?• Defcow, his 
Attorney. 

The appeal came on to be heard at the Quarter 
Seffions on the 5th of Odlober, two days before 
the eleftion, the four Juftices attending, and Mr. 
Blake, one of the two who allowed the rate, being 
in the chair. An objeAion was immediately taken 
by the counfel (i) for the parifli officers^ to the 
jiotice of appeal, on the ground' that it did not 
fpecify the names of the perfons whofe omiffion 
or infertion in the rate were the objefts of com- 
plaint. This objeftion was allowed by the Juftices, 

(i) Mr«Grahaai« 

after 
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after hearing counfel ou the other £de> and they 
difbiifled the appeal. 

One Edward Xaxton, a perfon 00 the rate> faid, 
[72] that in a converfation he had withHetherm^on, 
the pverfeer, about the private, rate, upon his 
feying, ** We have no voice in the election, if the 
^' pariih officers mak^ the rate in the manner 
^^ they do, and put in and leave out whom they 
^* choofe." Hetherington replied, *^ They wou/d 
f^ do fo, and that they would cram the members 
♦^ down their throats/' He faid, he did not under- 
Hand this to have been faid in a jocular way. 
On his crofs-examination it appeared, that the 
converfation paffed after the eled:ion, and, after 
Mr. Phipps's firft petition had been prefented in the 
former feffion of Parliament ; that there were two 
or three perfons prefent who were of both parties ; 
and that he (Laxton) had never heard Hethering- 
ton, or any other of the parifti-officers fay any thing 
purporting that they would make a partial rate, in 
order to ferve the purpofe of the ele<5tion, or any 
particul^^r candidate. 

» 

After this general evidence relpefting the rate 

of 16 Sept. 1774, the CQunfel for the petitioner 

proceeded. 

[73] Ift Head.] Firft, To produce evidence to (hew 

that five perfons, i;/z. William Bladwyn, William 

Bowker, John Colls, James Blades, and Thomas 

l'ees,were fraudulently rated for property of which 

they 
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they were not the occupiers, and ^hofe votes the 
Committee ought thensfore to ftrike cff the poll. 

lid Head.] Secondly, To difqualify other two 
voters, v/z. John Neeg!ers,^aiKl Henry Bracken, 
by ihewing that they were not bond fde houfe- 
holders within the precinds of the Minder, having 
v<^ed Tinder that defcription. 

t^ \ fhall have occafion, in the fequel of the 
cafe, to mention why I have not thought it neceflary 
to ftate the evidence concerning the feven voters 
juft mentioned. ^ 

Hid Head* When the counfel for the petitioner 
came, on the third head, to prove that certsun 
peribnis who had voted as inhabitants of the city» 
without the precin&s of the Minfter, were not 
hou&bolders, and confequently, as they contended, 
not entitled to vote by the lafl: determination, the [74] 
counfel on the other fide obje&ed to the hearing 
of evidence on this fubjed. 

In confequence of this objedion, the queftion, 
whether it is neceflary that fuch perfons (houid be 
houfeholders, was argued by all the counfeL 

CovMSEi* fer the Petiikner. 

According to the rational unprejudiced con- 
ftrudtion of the words of the laft determination, 
^he qualification of being houfeholders extends to 
the inhabitants without the precinfts of the Min- 
iter, for the word " other " (hould be underftood 
to be ufed fo as to carry on the qualification (peci- 

fied 
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fied in the firft mcittber of the fentence to the 
fccond ; although, with regard to the clafs of voters 
mentioned tkere^ another is added, viz. that they 
muft be payers of yir^/.and lot. 

If, however, the Committee (hould think this 
too violent a coi^ruftion of the words, it will ap- 
pear from an attentive confidcration of the fubjeft 

[75] that the defcription of " an inhabitant paying f cot 
*' andlof^ neceffarily implies, that the perlon {o 
defcribed (hould be a houfeholdery and that, where 
the words " houfeholdery* or " houfekeeper,'* arc 
added, it is merely ix abundanti cauteld. 

** Paying f cot and lof^ is a fort of corrupt abbrevi- 
ation of the proper ancient expreffion which was 
** paying fcoty and beahing ^/," the term, " bear- 
** in^^ having been dropped in this, and many 
t)ther determinations of the Houfe of Commons, 
iis the word " paying'' is dropt in a Statute of Henry 
VIII. where the citizens of London are faid " to 
" BEA^ /cot and lot i^i)" " To pay fcot,^' there- 
fore, is to pay parochial taxes, and *' to bear 
lot," to perform parochial duties, and difcharge 
parochial offices. One of the moft obvious of 
thefe offices is that of an overfeer of the poor, 
and a man who cannot fervc as overfeer, cannot 

[76] be confidered as one bearing lot in his parifli. Now 
by the ftatute of Elizabeth (2), none but houfe- 
holders can be overfeers. Indeed, it may be faid, 
that this was a new office created by the ftatute i 

(i) 33 Hen. VIII. cap. 9. ^ a. ' 

(2) 43 £liz. cap. 2* § u 

but 
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but it is more probably the fame with that of the 
ancient coUedkors, to whom new powers were given, 
the words of the (tatute requiring them to be 
houfeholders being only declaratory. If that were 
not fo, flill, as all the refolutions and determina • 
tions of the Houle of Commons mentioning "yi*^ 
*• and lof^ are. pofterior to the reign of Queen 
Elizabeth, the Houfe mud be prefumed to have 
known^ that to be an overfeer of the poor, which 
fince the ftatute is a parochial office and duty, and 
therefore comprehended in the idea of ** bearing 
" /?/," it is neceffary that the party (hould be a 
houfeholder. 

It will be found, by feveral cafes in the Journals, 
that when the Houfe fpeaks of inhabitants pay- 
ing /cot and lot^ they mean houfetiolders^ whether that 
word be added to the defcription or not. 

In the cafe of Honiton, 3 Feb. 1710-Hi where 
there was a double return, the Committee of 
cledtions reported as follows : 

If the right of eleftion be in the inhabitants, [7 7] 

houjeholdersy paying fcot and lot, Mr. Shephard 

is returned duly eled:cd. 

If the right be as well in the populace, as in 
" the inhabitants paying fcot and lot. Sir Walter 
•* Yonge is returned duly eledted (i)** 

Here, in the firft propofition, the word " houfe- 
** holders," ex abundanti cauteldy is added; but, 
in the fecond, when the Committee is unqueftion- 

(i) Jou-n. vol. xvi. p. 479. col. 2. 

ably 
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ably Ipeaking precifely of the fame clafs of men^ 
it is dropt, and is difcontinued through the reft 
of the report, and likcwife in the refolution of the 
Committee on the right of eleftion, which they 
thought extended to the potwailers not receiving 
alms, (a defcription ufed in this cafe as equivalent 
to populace ( i ) ) as well as to the inhabitants paying 
fcotand lot (2). The Houfe thought proper to 
amend the refolution, by leaving out the words 
[78] which declared a joint right to be in potwailers not 
receiving alms, and refolved, 

" That the right of ele&ing members to fervb 
" in Parliament for the borough of Honiton, in 
" the county of Devon, is in the inhabitants of 
" the faid borough paying fcot and lot only (3)." 

They adopted, therefore, the firft propofition 
dated to them by the Committee, and muft have 
meant to declare the right of voting to be in the 
perfons, defcribed in that propofition, and not in 
a fet of men concerning whom there was nothing 
kid before the Houfe, viz. inhabitants, paying 
fcot and lot, not houfeholders. 

In the cafe of Tamworth in 1698-9, the Houfe 
came to the following refolution : 

1 7 March, i698-9* Refolved, " That the right 
of eleftion of Burgeffes to ferve in Parliament 
for the borough of Tamworth, is in the inha- 






(1) Fidi /uprat Q^S^ of Sq2L' col. i. 

ford, p. 56. Note (B.) (3) Journ. vol. xvi. p. 480. 

(2) Journ. he. cit. p. 480* col. i. 

'' bitants 
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" bitants paying fcot and lot, and in fuch perfons 

" as have freeholds within the faid borough, whe- [79] 

*' ther refident in the faid borongh or not (i)" 

In the cdfe of the fame borough in 1722*3, one 
of the parties contended, " That the right of 
^ election was in the inhabitants paying fcbt and 
" lot, and not receiving alms." 

The other infilled, *• That it was in the inha- 
" bitants paying fcot and lot, and in fuch free- 
** holders who have freeholds in the borough, 
" whether refident in the borough or not ;" agree- 
ably to the former determination. ' 

It appeaft, by this date of the queftion be- 
tween the parties, and by the evidence as fet 
forth in the report entered in the Journals, that 
tha right of the inhabitants paying fcot and lot 
was not contefted, and that the only matter in 
iffUe was the right of the freeholders (2). The 
Committee (3), and the Houfe (4), came to the 
following refolution : 

23 Jan. 1722-3. Refolved, " That the right [go] 
•* of eleftion of burgefTes to ferve in Parliament 
** for the borough of Tamworth, is in the inha- 
'^ bitants hing houfeholders^ paying fcot and lot, 
^* arid not receiving alms.** 

Here the word " houfeholders^^is employed merely 
in the way of explanation. The Houfe muft have 

(1) Journ. vol. xli. p. 598. col. 2. 

col. 2. (3) Ibid. 

(2) Journ. vol. xx- p. k>o. (4) IbiJ, vol. p. 102, col. i. 

held. 
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hdd, that the qualification of being a houfeholder 
was neceflarily involved in the idea of an inhabitant 
payii^ fcot and lot ; for» as there was no evidence 
produced relative to the firft clafs of voters,r the 
words declaring their right in this refolution of 
1 72 2-3 > muft be confidered as exaftly equivalent 
in their import to thofe of the refolution of 1698-9^ 
and to thofe made ufe of by both parties in 
1722-3, in ftating what they contended to be the 
right of eledtion ; and in neither of thofe inftances 
is the word " houfeholders*^ expreffed. 

The difference between the cafes of Honiton 
and Tamworth is this: In the firft, the word 
[81} *' householders i^ having been employed in ftating 
the right of eledtion in the Committee, it was 
omitted in the determination. In the fecond, it 
was left to be underftood, in the ftate of the qitef- 
tion between the parties, and was fupplied, in the 
determination (B). : 

Indeed the word " inhabitants^^ ftanding alone, 
(although in fome inftances it may admit of a more 
general interpretation) where expediency and good 
fenfe require the exclufion of fervants, lodgers, or 
inmates, ought perhaps to be confined to houfe- 
holders. In common language, when we talk of the 
inhabitants of a parifti, who are meant but thofe 
who are permanent houfeholders there ? Thus Lord 
Coke, in his Commentary on the ftatute of 2a 
Hen. VIIL cap. 5, concerning the reparation of 
bridges in highways, expounds " inhabitants^^ (no 

qualifying 



PETERBOROUGH- 81 

qualifying epithet being fuperadded) to mean 
" fuch as be houfeholders (i)." 

If, after ail, the fenfe of the refolution (hould 
appear doubtful to the Committee, the ufage of [82] 
the place, if evidence is produced to (how the 
ufage, will fatisfy them, that it has always been 
underflood at Peterborough, that none but houfe- 
holders can vote, whether living within, or out of, 
the precin&s of the Minfler. — The laft determina- 
tion of the right of eleAion in Great Marlow, is as 
follows : 

2 1 Nov. 1 690. Refolved, " That in the bo- 
'* rough of Great Marlow, in the county of Bucks, 
'* thole inhabitants only who pay /cot and loty have 
^ a right to give voices in the eleftion of buigefles 
^' to fcrve in Parliament for the faid borough (2)." 

Now fuppofing the abftraA fenfe of the words 
to be doubtful, yet, as it is well known, to thofe 
who are acquainted with that borough, that the 
uniform ufage has been for none but houfeholders 
to vote (3), a Committee, on hearing evidence of 
the ufage, would certainly interpret the determina- 
tion to extend only to houfeholders. 

That evidence of ufage is to be admitted to [83] 
explain the meaning of ambiguous ezpreflions in 
kit determinations is not be queflioned, as it is a 
prat5tice founded in a known rule of law, and eila- 
bli(hed by v^ous precedents of the lafl feflion, 
yiz. in the C^fes of New Radnor, Dorchefter, &c. 

(1) z loft. p. 703. col. I. 

(2) Jonrn. vol. x. p. 478. (3) Qtutre. 

Vot. III. F CoUMSEL 
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Co u Ns E L f(^ the Sifting Member. 

If the Committee fhould go into the ufage, it 
would appear that there has been but one contefted 
eleftion for Peterborough fince the laft determina- 
tion was made, vtz, in 1768, and that, upon 
that occafion, perfons voted who were not houfe- 
holders. 

But the fenfe of the words is plain and unequi- 
vocal, and, in fuch cafes, it would be highly in- 
convenient and dangerous to fuffer parties, under 
a pretence of ufage, ,to explain away the obvious 
import of a laft determination. It is contrary to 
grammatical conftrudlion to carry the words " being 
" houfeholderSy^ forward to the fecond member of 
[84] the fentence. The meaning of the Houfe was to 
fix a criterion of the fubftance and independency 
of the inhabitants both within, and out of, the 
precinfts of the Minfter. WiJthin thofe pre- 
cindts there is no pariih-rate; and therefore, as 
to that part of the city, the qualification " being 
*' houfeholders" was adopted. In the reft of the 
city, where the parlfli taxes are paid, the common 
qualification of paying fcot and lot was all that 
was required. 

But it is contended, that the defcription of 
inhabitants paying fcot and lot, neceflarily com- 
. prehends the circumftance of " being houfeholders," 
whether expreffed or not. Recourfe is had to the 
phrafe of " bearing lot^^ and an inference is drawn 
from it, which would prove that no one can vote 
in a fcot and lot borough who is not qualified to 
be an overfeer of the poor. This would exclude 
9 Jaftices 
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Jufldees of the Peace, and feveral other tidfles ot 
men exen&pted by law from ferving that office^ 
but whofe right to vote as fcot and lot men has 
never been called in queftion (C)* 

Gales have been cited to (hew that, iri rafolutibils [85] 
of the Houfe of Commons, by " inhabitants pay- 
ing fcot and lot," houfeholders are meant, whether 
the word "houfeholders** be exprefled or not^ 
But what do thofe cafes prove ? Only inaccuracy 
in the reports of Committees of eledtions, and 2t 
diflbnance between them, and the determinations 
of the Houfe confequent upon them* It is im- 
poffible to produce an inftance where, after there 
has been a determination of the Hbufe, declaring 
the right of. election to be in inhabitants paying 
fcot and lot, the Houfe has held that, to come 
within that defcription, the voters niuft be houfe* 
holders. Thert are numerous inftances to the 
contrary. In the cafe of Stamford, in 1735-6, 
the line is diftinAly drawn/ One of the parties 
contended, 

** That the right of eledion is in the kbufeko/Jers, 
** inhabitants within the borough, paying fcot and 
** lot there, and not receiving alms Or public 
" charities/* 

The Other, 
That the right of eleftion is in th^ inhabitants [86] 

paying fcot and lot, and not receiving alms or 

public charity (1)/' 

(1) Journ. Vol. xxii* p. 615. col. i. 

F 2 And 
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And the CJommittec^ and the Houfe^ v/potl 
evidence that perfom having paid to the poor^s 
rate had always voted> though not houfehoklers 
(i), 8 March, 1735-6, Refolved, 

" That the right of clcdion of burgefles to 
" ferve in Parlianient fotthe borough of Stamford, 
^^ in the county of Lincoln, is in tie inhabitants 
paying fcot and loiy and not receiving alms or 
public charities (B)." 

The pafiage in Lord Coke's fecond Inftitute, 

when taken altogether, is direftly againil the con* 

(Irufkion for which it was cited, for although he 

fays that, for the purpofes of the flatute of 2a 

Hen. VIIL the inhabitants there meant muft be 

houfehoIderS) he clearly holds, that the word, in 

its common legal fenfe, does not admit of that 

[87] reftriaion. ** Ex vi terwiniy' fays he^ " every 

perfon that dwelleth in any (hire, riding, city, 

or towne corporate, though he hath but a pcr-> 

fonall refidence, yet is he faid in law, to be an 

" inhabitant or a dweller there, as fervants, &c* 

*' But this ftatute extendeth not to them, but to 

fuch as be houfeholders. And this is gathered 

by the words of the fourth branch of this adt 

« that giveth the diftrefle (2)/' Therefore, to 

confine the fenfe, fubfequent reftraining words 

were neceflary. 

Agreeable to this explanation of the word, ii 
what we find in Gateward's cafe, in Coke's Reports j 

(0 Journ. vol. xxii. p. 616. col. z. (t) 2 Inft. Uc. eit.y 

for 
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£jt tfa^re it is (aid, on a quedion, whether the inha* 
bitants of the town of Scixwold could be entitled 
by cuftom to a right of common in refped: of 
their inhabitancy, ^* What eilate ihall he have 
^ who is inhabitant in the common^ when it ap-* 
pears he has i»? ejfate or mOr^ in tie iaufe, (but 
a mere habitation or dweUing) in refpe& of 
which he ought to have his common? For 
none can have intereft in common in refpeft of [88] 
a houfe in which he hath no intereft (i) :" and 
afterwards^ in the fame caf^, *' In thefe wordsi 
inhabitants and reJidentSy* are included tenant in 
fee-fimple, tenanr for life, for years, tenant by 
" elegit^ &c, tenant at will, &c. (and tenancy at 
" will is the loweft intereft a houfeholder can have 
" in a houfe) and he who hath no intereft, but 
" only his habitancy or dwelling (z).** 

Having finiftied their arguments on this head, 
the counfel were direfted to withdraw, and being 
called in again, after the Committee had deliberated 
for a confiderable time, the Chairman faid he was 
dire6l:ed to inform them of the following refo* 
lution : 

"" The Committee are of opinion, that the word 
" houfeholders," in the refolution of the Houfe of 
** Conunons, of 13 May, 1728, relates to the 
^ inhidntants within the precin&s of the Minfter [89] 
^ onfyy and not to other the inhabitants within 
^ the faid city, paying fcot and lot." 

(t) 6 Co« Rep. r. 60. (2) Uid. 

F3 It 



Cff 






$9 CASE XXVIL 

It was obferved by the counfel for the petitioner, 
that the words of this r^folution did not exprcfsly 
exclude them from going into evidence, to fhow 
from ufage, that the ciafs of voters defcribed by the 
words *^ other the inhabitants within the laid city 
♦^ paying foot and lot," muft be houfeholders j 
upqn which the Chairman (aid, that the Committee 
had not mentioned any thing to that purpofe in 
their refolution, but that they had folly confid«cd 
the queftion, and that, if defired by the counfel, 
they would come to a fpecial refolution upon 
it(B), ^ • 

3ut this was not infilled upon. 

IVth Head,] The counfel for the petitioner now 
. proceeded to the 4th head : but, having called a 
witneft to prQve the rateable property of one Thomas 
Felton, it w^^s infifted, on the part of the fitting 
[50] niember, that the Committee could not receive 
any evidence on th^t fubjedt, unlefs criminal par- 
tiality and mifcondudt were firft proved in the 
parifli officers relative to th? making of the rate. 

They argued as follows : 
The rule, that mifcrQndu^ or criminal* partiality 

* [Fide R.*v. Toting ^ Pitf^. lefs there were z, grpund of 

I Burr. 556. Wh^re t|ic Court partiality, malice, ai^d corrupt 

of B. R. held, That they ha4 tian, in wbidi cMe they would 

ao right to inquire into or h^ liable to iMrpf^cntion by in-*, 

over-hale the determinations formacipn, qi* indictment, ox 

of Juftices in grandng ale- even poilibly by adllon, if the 

houfe licences, on account of malice were very grofs ^nd in-^ 

a mere error in judgment, un- jurious.] 

muft 
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miift be proved, before the Committee will think 
tbemfelves entitled to inquire into the circum* 
jEtances of perfons put on or left out, was laid down 
in the cafe of St. Ives, upon legal grounds, dated 
ia the printed report of that cafe ( i). Where mif- 
conduft and partiality are firft proved, juftice re-r 
quires that the rateability of the voters> or perfons 
who tendered their votes, (hall be confidered in 
the Committee. Perhaps it ought to be fo, even 
without a previous proof of mifcondudt, if the .pe- 
tition has come on to be tried before there has 
been an opportunity of purfuing the regular re- 
drefs chalked out by law, againd unfair and par- 
tial rates, by an appeal to the quarter feflions. 
Has mifbehaviour or partiality been proved in the [91] 
prefent cafe ? Or, before this trial came on, has 
there not been fufficient opportunity to impeach 
the rate at the quarter feffions ^ 

As to the conduit of the parifh-ofEcers, the 
evidence produced* feems intended as the ground 
of two heads of accufation i . That the overfeers 
and churchwardens were perfons who might have 
excufed themfelves from ferving in their offices 
(A). 2; That they did not make the rate in open 
veftry, agreeably to the ufual praftice. The firft 
circumfbtnce, however, cannot alFord a prefump- 
tion of criminality, unlefs it had appeared that they 
were appointed at the inftigation of Mr. Wyld- 
bore, or took their offices upon them and made 
the rate, with a view to influence the eledtion, 

(1) Sufra, vol. ii. p. 39S> 396. 

F4 But 
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9ut . of this there is not the fmailelt evii^M«t* l9<' 
d^9 every, fufpicion of thai fort rnuft £e^ tQ tli9 
ground, when it is. coftiidercd. tbat» a( th$ tkm of 
their appointment, and even when, thf r^ ^iQt 
plained <^ was m^e, the diifolution of the FmUaT 
ment, which afterwards took place, coyi^ mt bo 

[92] forefeen. If the Parliament bad fubfifti^ ti& the 
expiration of the feyer^ years, ther^ npifuft k^w 
been a new appointment of pari.(h-oS^qer9> and 
another rate« before the ele&ione 

To the fecond obje<Jtion it is a f\}f||cienl a^iwei 
that, by law, the parifh-oi&cers have a r^t to 
make a rate in private, to which the concurrrnco 
of the parifhioners i^ not at all neceifary ; n^ it is 
to the making a church-^rate. Jndeecl, in this re* 
(peft, they were fo cautioys, on ocqafion pf the 
rate now complained of, that when . they l<mnd it 
expedient (on account of the confufion and dtilurr 
bance apprehended, nesur the time when the gene- 
ral eleftion approached, if the rate (bould be aiade 
in open veflry) to take the fame ftep which had 
been neceflary in 1768, they would not rcfolve 
upon it till they were authorized by th^ opinion of 
counfel (D). But, as a private rat^ i$ perf€6Uy 
legal, fo it' is proved to b^ attended with no incoiir' 
venience at Peterborough, foi s^ji the rates finc9 

[53] the general eledtion have b^en jms^ 'm th^ iame 
nian^r, without ajiy complaint hayis^ been lodg# 
ed on that account* (This wiis proved by the 
witnefl[es*) 

. It will be faid, that the parifh-OiSicers and Jof* 

tices 
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£dep ngem friemls to Wyklbore* Tfai$ is ^6t de^ 
iiied. As ek^ors they bad a right to take part 
vith one candidate in pieference to another ^ but 
no a^ of agency has been proved oi) any oi tbem» 
not eren that, when they aa^ompanied him on hit 
f^mvftfs, they ever folicited a iiagle vote. Tho 
COAVf riation which Laxton has fworh to^ with Ho- 
theiingtoa, haj^ned after the eleftion, and whea 
the petition had been prefented ; axid if what ho 
then faid had any (erious meaning, it muft have 
been, that he thought tlie fitting member had fo 
good a cauie, that however difagreeable it migh| 
be^ to thofe who were in a different intereft, the 
dedUioA of the Committee, which (hould be ap-^ 
pointed to txy the caufa, muii be in his ^vour. 
It is impoflible to conceive^ that, in a company 
of peifi>ns of both parties, he eould have meant t(h 
avow that he had concurred in procuring an eiec* [94J 
lion contrary to the fenfe of the borough, by garb- 
ling the Tate. 

It will be faid, that the JuAices, at the quar* 
ter^fi^ons, z&ed partially in difmifling the appeal ; 
but they did not difmifs it till after the objedion 
had been taken, and folemnly aigued by couniel 
on both fides« They difinifled it on the jufteil 
grounds, becaufe, as there was no notice of the^ 
particular perfons whofe omiflion from the rate 
was objedd to, it was impoflible that the parilh: 
oflkers fliould come prepared to make their de- 
fence. Beiides, what they did was authorized by 
a decifiob of the court of King's Bench, in the 

cafe 
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cafe of the King againft the Inhal:Mtants of St. He-> 
len in Abingdon ( i ) which was cited by the coun-* 
fel for the parifh officers (E). But if the appel- 
lants thought there was any grounds for their com- 
plaint, why did they not appeal again to the Sal- 
lowing quarter- feffions? and why have they never 
[95] appealed againft any of the two fubfequent rates, 
which have been in every refpeft the fame with the 
rate of September, 1774? (6* This was not de- 
nied.) 

It will be faid, the appeal was to no purpofe, 
being, .in efieS:, ab eodem ad eundem. But are we 
to prefume that thofe whom the law has app<Hnted 
to judge in fuch cafes will aft with partiality ; or 
that, becaufe fome of them allowed the rate, they 
will not judge of the merits of it according to the 
evidence laid before them at the Seffions (F) ? 

If Juftices do aft criminally, is not the court of 
King's Bench open to the perfons injured, who may 
apply for an information againft them ? Was not 
an application for that remedy within the power 
of the appellants in 1774, if they had believed 
that the difmiffion of their appeal amounted to 
mi(behaviour and guilt in the court of quarter* 
feffions ? 

As, therefore, the regular mode of relief was 

open J as there has been time to purfue it, and it 

[56] has not been done ; and as there is no proof of 

criminality and mifconduft in making the rate, 

( i ) Hill, zj Geo. IL Botfs Poor's Laws* p« 57, $8. . 

the 
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the CcKnmittee will not take upon themiclves the 
diara&er of parifli officers^ but agreeably to the 
decilion in the cafe of St. Ives^ will refufe to hear 
evidence of the rateability of Felton, and the 
other perfons whom the couofel for the petitioner 
propofe to qualify as having been entitled to be 
upon the ra tat the time of the eledlion. 

Counsel for the Petitimer, 

The prefent cafe differs from that of St. Ives. 
There, the perfons claiming to be put on the poll, 
had not been rated for feveral years, and had never 
before made any complaint on that account; 
whereas here it will be (hewn, that Fekon and 
others, omitted in the . rate of September, 1774, 
were on thofe immediately preceding, and that 
their circumftances had not undergone any change 
to juftify their being left out on that occafion. 

The pofition contained in the refolution con- 
cerning St, Ives, as it is reported in the printed [9?] 
book (though by the bye, not accurately in the 
words in which it was delivered by the Chairman 
{G,) ) may perhaps be right. But if it can be 
(hewn that perfons poflfefled of rateable property, 
for which they had been affefled in the former 
rates, were left out immediately before an eleftion, 
is not this evidence of mifcondudt in thofe who 
made the rate ? Is not what has been already prov- 
ed refpc<^ing the parifli officers, fuch evidence of 
partiality and mifcondudt as Ihould induce the 
Comniittee to think themfelves obliged to go into 
•• '^ the 
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the merits of the rate > If the doftrine of the arfe 
of St. Ives is underftbod to be> That thie rate is 
not to be gpne into, UAlefs fuch evidence is firft 
kid be&re the Committee, as the court of King's 
Bendi would require, before they would grant an 
infiurmation, it is falfe, and unfupported by princi* 
pies, either of law or juilice. 

The circumftance of the parifli officers having 
been volunteers, who took upon them, unneccfla- 
rily (A), a duty which is generally thought bur- 
[98] thenfome, certainly furaifhes a prefumption that 
they did fo to fcrvc eleftion purpofes. Thi» 
ptefumptioQ gains fttength when it is confidered 
that, on the cahvafs, they appeared as the avowed. 
partiwns of Mr. Wyldborc- It was faid, that, a3 
the diffolution of the Parliament was not knqwii. 
when they were appointed, nor when they inadc 
the rate, there could be no view in their appoint-*, 
ment, and in the rate, to the ele&ion. But it 
will be obferved, that if the laft Parliament had 
died a natural death, the general eledion muft^ 
have come on fome time in 1775, and the rat^' 
complained of was made near the end of the year 
preceding. 

♦'Can any thing afford a ftronger ground for prc^ 
fuming fraud and occafionality in making the rate» 
than the innovation of not holding a veftry £>r 
that purpofe, which, as one of the witncffes fwore> 
mginatedin 1768, and was laid aiide from that 
year till 1774; becaufe in this interval. of tim« 
there were no eleftion purpofes to fcrire. There 
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i% perhaps^ no exprefs pioyifion in any ftatute 
agutift rates made without th&<(mcuneace or pri- 
vity of the parifli, but the preamble to 1 7 Geo. IL^ 
cap. 3. (hews that iuch pHvate rate$ are highly dif-* 
approved of by the l^ilature, and even coniidered 
as contrary to the true indent and meaning of the 
43d of Elizabeth* The words are» *^ Whereas 
great inconveniences do often arife in cities^ 
towns corporate, parithes, townfliips, and places, 
by reafon of the unlinuted power of the church^ 
wardens and ovcrfecrs of the poor, who fre- 
quently, on frivolous pretences, and for private 
ends, make unjuft and illegal rates, in a privais 
and clandeftifie manner j contrary to the true in- 
tent and meaning of a ftatute made in the 43d 
year of the reign of Queen Elizabeth, intituled. 
An A6t for the better relief of the poor." Are 
not thefe words declaratory of the fpirit of the fta- 
tute of Elizabeth, and a proof that private rates 
are contrary to the intention of the legiflature (D)i? 
Is a rate of that fort, made on the eve of an elec- 
tion, in a place where the conftant pra&ice has 
been to hold a veftry for that purpofe, and by of«- 
ficers the avowed adherents of one of the candi*^ 
dates, is fuch a rate to be conlSdered by the Con»> 
inittee as feir, and unimpeachable ? Is it fo bind^ 
ing as to preclude the Committee from inquiring 
into the rateability of perfons who voted, or claim-* 
ed to vote ? The rate, when fair and vmimpcached, 
may be a true and fufficient meafure of the ratea-^ 
bility. Where there has been reafon to fufpeft it 

as 
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as garbled and fraudulent, the Houfe, and th^ 
Committee of elections, have, upon former occa**- 
lions, confidered it no longer as a criterion. They 
have examined into the rateability of the claimants, 
and wlien found to be pofleffed of rateable pro- 
perty, have diowed their votes. In the cafe of 
Newark, the right of the Houfe to enquire into 
the rateability of foot and lot voters, was fo far 
from being queftioned, that it is exprefsly recc^- 
nized in the laft determination of the right ^ of 
eledion. 

II Jan. 1 699- 1 700. Refolved, " That the 

*^ mayor, aldermen, and all the inhabitants? within 

[101] " ^^^ borough of Newark upon Trent, in the 

county of ' Nottingham, who pay, or ougit to 

pay, foot and lot, within the faid borough, have 

a right to vote at the eleftion of members to 

" ferve in Parliament for the faid borough (i)*. 

In 

. (i) Journ. voL xUi. p. iii, inhabitantibas burgi feu villa* 

col. 2. pr«di6taB pro tempore cxiftcn- 

[ * This refolution feems to tibus qui lott et fcott in burgo 

have been framed etitirely on ftvt villi prdtsdifti' folvunt tt 

the words of the charter of 7 contribuunt^ folvent et contn-* 

Car. II. by which the right of buent, aut folvere et con^ 

eJeding reprefentatives was tribure debent vel debebuntj 

firft granted to this borough, eligere et nominare de tetxi- 

(Videy«/ra, IntroJuffion, Note pore in tempus duos difcretos 

(C.) p. $.), The words of viros bttrgi prsediai fore et efTd 

the charter are—*" Quod bene burgehfes pro borgo illo.** 

liceat et licebet, majori et But, for the condrudion which 

aidermannis burgi prsedidt?, et has been put upon the wordi 

fiiccefloribus fuis^ et omnibus both of the refolution and 
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In like manner, in the cafe of Mtlborne '^ Port, 
which happened laft year, the Committee went 
largely into therateability of the different voters ; be- 
caufe there had been great irregularity in the ap- 
pointment of the overfeen. Nay, this very Commit- 
tee has allowed the petitioner to queftion the rate- 
ability of perfons on the rate. If fkults oi commiffim 
in the rate are cognizable here, there can be no rea- 
fon why £iults of omiffitm (hould not be fo like- 
wife, ' 

But we are told, that the proper jurifdiftion for 
trying the rate, was the quarter feflions; That, 
though the firft appeal was qua(hed for a defedl 
in the form of the notice, a new one might have 
been brought to the next feflions, or that the two 
fubfequent rates might have been appealed againft; [}oi\ 
That if, on the trial of any of thofe appeals, the 
magiilrates had refufed to do juftice, they might 
have been proceeded againft in the court of King*s 
Bench; That, as none of thefe fteps have been 
taken, the parties are concluded, and are to be 
confidered virtually to have acquiefced in, and 
fubmitted to, the rate. But, will the Committee 
adopt this reafoning ? To what purpofe was it to 
appeal to Judges known to be interefted in 
confirming the rate (F) ? The objeftion taken to 
the notice, was an excellent expedient to fave 
the!n from the (hame of deciding againft the me- 

charter, (in confcquence of of a Cmmittee reported to 
ftatements under 28 G?o. III. '^^ H( >u!>, add now become 
€• 52^ § 25.) by tlMJJudgiiieat fi*ial,^/*/^ 1 fra*. p 314.] 

ritsi 
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fits, for finely they could not belieTe^ thst the of- 
ficers V9ttt radiy ^norant who were the objefts of ^ 
the appeal* If the Juftices were in truth of opinion^ 
that the notice was not fiifficient, it was their duty 
to adjourn the appeal, am! thereby give time to 
fet right the miftake ; for the ftatute of 1*7 Geo. 
II. cap. 38, enads, <^ That if it fhall appear to the 
*^ Juftices, that reafmabk notice was not given, then 

[103] ^ they (hall adjourn the appeal to the next quar- 
« tcrfeffions(iV' 

But fay they. Why not appeal to the court of 
quarter feffions, held next after that which difmifl^ 
ed the firft appeal ? The anfwer is this ; It is very 
doubtful whether that was in their power. An 
appeal, under the ftatute laft mentioned, muft 
clearly bfe to the fcffions next immediately after the 
making the rate, and if an appeal againft a rate 
might, by the ftatute of 43 Eliz. have been made 
generally to any feffions, the 4th fe&ion of 17 
Geo. IL cap. 38. which was meant to corrcft and 
explain the former enactment on this fubjeft, feems 
alfo to limit the time within which every appeal 
from a rate muft be brought. This is the more 
probable, becaufe, in other cafes of appeals, un- 
der the poor laws, viz. from orders of removal,, the 
fame limitation is eftablifhed (2). But the par* 

[104J ties well knew, that an appeal to the Juftices of 
Peterborough, was to no purpofe. They kflew 
that if they had fued for, and obtained, an inforr 

(I) §4_ 

(») 3 William and Mary* cap. 1 1. § la 

' mation 
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mation ^sunft tbem, in the court of King's Bench^ 
the fpecific relief which they required, could not 
have been obtained therp. That court could not 
have granted a mandami{s for putting thofe on the 
rate, who had been left off. They referved their 
complaint) therefore, for this tribunal, knowing, 
tBat every preliminary or collateral queftbn nccef- 
fery to lead to a decifion of the merits of the elec- 
tion, is within the jurifdiftion of the Committee, 
though there ftiould be other judicatures for the 
direft trial of fuch queftions. This rule was re- 
cognized in the cafe of North Berwick. An argu- 
ment ufed on that occaGon will apply here. By 
the ftatute of i6 Geo. II. cap* ii. § 24. none but 
magiftrates and counfellors, or conftituent mem- 
bers of any meeting for, or previous to, the elec- 
tion of magiftrates or counfellors for a royal bo- 
rough in Scotland, are empowered to complain to 
the Court of Seffion, of any wrong done at fuch [105] 
ejcftion (i). The magiftrates and counfellors eleft 
the delegate, and the delegates for each diftrid: 
dedt the member.. It was, therefore;- contended* 
that the Committee were particularly bound to 
entertain the complaint of the candidate, or of 
the conftituent members of the other boroughs of 
the diftridt, concerning the eledlion of. the magi- 
ftrates of Jedburgh, who had chofen the delegate 
for ^at place (2), It was faid, that they were 
materially interefted, and yet could not be heard 

» 

(l) Si^a, vol. ii. p. 445. (2) Ibid. 456, 457. 

Vol. III. G in 
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in the inferior court. For the fame rcafon, the 
Committee here ought to entertain Mn Phipps's 
complaint of an unfair rate, for he could not have 
gone to the- feffions, as a perfon aggrieved by the 
leaving out of men who (hould have been on the 
rate ; efpecially as the firft feffions immediately af- 
ter the rate (to which alone, perhaps, the appeal 
could have been brought) happened before the 
dedion. They ought to hear his objeftions, as 
[io6] complaining in the name of the perfons left out of 
the rate; fmce it would feem, that even they could 
not have complained to the feffions. They lyere 
thereby delivered from a burthen, and therefore 
could not appeal for relief as perfons aggrieved. 
Indeed, it is eafy to fee, that cafes may fre- 
quently arife, where, by a partial rate, perfons 
may be greatly injured as elelforsy and yet can- 
not be faid to be aggrieved, confidered mere- 
ly with a view to the payment of the poor-tax ; 
which, however, is the proper, perhaps the only 
objeft of the jurifdidtion of the feffions, on 
an appeal from a rate. Thus, if perfons are put 
on who ought not to be rated, and they are fatis- 
ficd ; others, who are alfo in the rate, cannot fay 
they are aggrieved, becaufe the fame burthen is 
fliared with a greater number of people ; and, in 
the cafe jufl- put, if thofc on the rate do not com- 
plain for being charged alone, with what ought to 
be divided among them and thofe left out, the lat- 
ter cannot fay they are injured. But they may 
fay, at the eleciiofiy the merits of which, it is the 
"^ peculiar 
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peculiar province of the Committee to determine, 
that they have been injured by being left unrated, 
with a view to rob them of the franchife of vot- 
ing. So may thofe entitled to b? on the rate, and 
to vote, fay they are injured, if others, not enti- 
tled to be rated, are put on in order to give them 
votes, and to overwhelm, by their means, the fuf- 
frages of the legal eledtors. 

Upon the whole — It is clear, from principle and 
authority, that rateability may be enquired into 
m the Committee : That, though a fair rate may 
be a true and fuiEcient meafure of rateability, 
and to be rated, when the rate is liable to no fuf- 
picion, a fatisfa<5tory criterion of the right to vpte 
in fcot and lot boroughs; yet, when there is rea- 
fon to fufpeft the rate, the more troublefome but 
more certain ftandard of rateability fhould be 
refortied to : And that, although there is another 
jurifdiftion for examining the juftice and validity 
of rates, yet the Committees of eleftions, fo far 
from being thereby precluded from going into the [io8] 
fame*enquiry, are bound to enter upon it in a va- 
riety of cafes. The prefent cafe particularly calls 
on the Committee to take fuch an enquir)^ upon 
them; for, the conduft of the returning officers 
muft render the rate fuipicious, and the conduft 
of the Juftices muft fliow, that a new appeal to 
them would have been fruitlefs and vain. 

When the circumftances of Felton's property 
are laid before the Committee, they will fee ftill 
greater reafon to rejeft the rate of September, 
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1774, and to decide merely according to the rate^ 
ability of the perfons who, by the partiality of the 
parifli officers, were denied the benefit of that ufual 
evidence of their right to vote. 

Counsel /or the Sitting Member Jn reply. 

The cafe of Milborne Port differs widely from 
this. There, each party had appointed a fett' of 
overfeers, and each i^ii made a different rate. To 
decide between them, it was abfolutely neceflary 
that the rateability fhould be taken into the ac» 
[109] count. Still, however, the Committee required 
that the voters (hould be perfons who had been 
rated defaSlo. 

In the cafe of Newark, the right of ele&ion, as 
declared by the refolution, is exa&ly what both 
parties admitted to be prefcribed by the charter 
of Car. II. making Newark a parliamentary bo- 
rough. Can that have any influence with regard 
to other boroughs ? Where is the refolution which 
fays, that in general in fcot and lot boroughs, per- 
fons rateable, whether rated or not, (hall have a 
right to vote ? Such is the doftrine which the 
counfel for the petitioner wi(h to eftablifh. 

Part of their argument goes to prove that it Is 
not neceffary to (how mifconduft. But is not the 
cafe of St. Ives in point to the contrary ? Does 
not the cafe of the King and the parifli officers of 
Weobly (i) fliow that the court of King's Bench 

(i) Supra, vqI. ii. p, 339, 

thought 



PETERBOROUGH. *ifo 

f bought the feffions the only jurifdidtion for trying 
the rateability of perfons rated or not rated ? 

They tell us next, that they have proved * mif- 
conduft. How? — Becaufe the parijh officers were 
friends to Mr. Wyldbore. — Can that be charged as 
a crime on men entitled to vote in the choice of 
their reprefentatives ? — Becaufe the rate was not 
made in the vefiry^ according to the nfage before 1768. 
— But in truth this ufage was an ufurpation at- 
tended, or liable to be attended, with great incon- 
venience, and therefore wilely laid afide. The 
veftry is a mere ecclefiaftical meeting, which ex- 
ifted previous to the ftatute of Queen , Elizabeth. 
The provifions of that (latute take no notice of it, 
and the ai^s to be done in confequence of thofe 
provifions have nothing to do with it. The pre- 
amble to the ftatute of 17 Geo. II. c^. 3. where 
it complains of private clandeftine rates, means 
rates which were not made known to the parifli 
after they had been aflelTed. What is the remedy 
provided ? Not that they (hall be miade in the vef- 
try, but that, after tfiey are made and atlowedy they 
(hall be publiQied in the church, and open to the [i 1 1] 
infpedtibn of every inhabitant (i) (D). — The Ap* 
peal was difmijfed when it ought to have been adjourn- 
ed. — But who ever heard of adjourning an appeal 
from a rate when tlie notice of appeal was ill^L 
By the reafonable notice^ the negleft of which au- 
thorizes the Jufkices to adjourn an appeal^ it has 

(1) § 1, a, 3. 

G3 always 
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always been underftood, that the legiflature mean. 
notice for a reajonahle time before the hearing,—* 
Two of the Juftices zvho difmijfed the appeal, were 
the two who allowed the rate. — But were they not 
entitled by law to fit on the hearing of the appeal ? 
Is not the allowance of the rate a mere minifterial 
aft, which the Juffices muft do without exami- 
nation ? This cannot difqualify them from taking 
part, in their judicial capacity at the feffions, in 
an enquiry into the merits and juftice of the rate. 
Appeals from rates are not like thofe from orders 
of removal, where the two Juftices who make the 
order aft judicially (F). In fuch cafes it has been 
[iia] determined, that where there are corporation Juf- 
fices, if an order of removal is m^de by two of 
them, the appeal muft be tp the county fcilions 

(I). 

It is contended, that, aftpr the firft appeal had 
failed, another would not have lain to the fubfe^ 
quent feffions. But the law hitherto has been 
undefrftood to be, that fuch an appeal would have 
Iain,* The ftatute of 43 Eliz. leaves the appeal- 
at large. That of 17 Geo. II. limits it, in the 
cafes there provided for, to the next feffions. 

(1) The King v. Maiden • [It has been fincc deter- 

Burn, New £d. v. iii. p. 490. milled, in the cafe of A^jir <Er. 

Bott. 217. pi. 421. Eaft Cpt'^^ ^ 0/^^r/, overfeers of the 

Donyland & St. Giles's Col- poor in the parilh of Penryn^ 

chefter. Eott. /"W. Burn. /^/V. (B. R. Trin. 24 Geo. 3.) that 

^(^i.from Burr. Settl. Cafes, p. an appeal under 43 Eliz. mqft 

j^2. \^t made to the next feffions.] 

'f But,*' 
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^^ But," fays Dr. Bum, ** both may feem to (land 
well tc^etllier, and then the fenfe of the flatute 
of the 1 7 of Geo. II. will be this. That the ap- 
peal againft any thing done or omitted by the 
" overfcers orjuftices, in cafes where no appeal is 
** given by former (latutes, muft be to the next 
** (effion only ; becaufe the daufe which gives the 
appeal, limits it to fuch next fefiions ^ but in 
cafes wherein an appeal is given by former ftatutes, [113] 
fuch appeal may be to the next ieffions accord- 
ing to this claufe, or may be according to the 
•* direiStions of fuch former ftatutes (i).'* Agree- 
ably to this conftruftion, which till now has never 
been controverted, the parties who brought the 
firfi appeal in the prefent inftance, being perfons 
having a clear right to appeal under the ftatute of 
Elizabeth, might have lodged a new appeal at the 
fubfequent feflions ; for the firft having been dif^ 
mifled for want of notice, and without a hearing, 
it was to be conGdered as if it had never exifted. 
, When it is afked, why the parties have not ap- 
pealed from either of the rates made fince the 
election, recourfe is ftill had to the pretended par- 
tiality of the Juftices ; but does not their fub- 
million rather (how that they were confcious 
that the merits of the former appeal were againft 
them ? 

The point in the cafe of North Berwick, which 
has .been relied on, was very unlike the prefent 

(1) Baro, vol. lu. p. 303. 

o 4 queftion« 



ax4 CASE XXVII. 

queftion. The petitioners in that caufe were per- 
fons who could not have had redrefs in the court 
below. Befides, a complaint which had beeH 
lodged in that court, by perfons competent in law 
to complain, remained in fufpence, and undecided^ 
when the trial- of the petition came on« But, m 
the prefent cafe, every one of the electors was em- 
powered, under the ftatute of 17 Geo. II. cap. 38. 
to litigate the rate at the feffions. The right of 
appeal is not confined, as has been argued on th<^ 
other fide, to perfons on the rate. It is extended 
to every perfon who ftiall have any material obje&ion 
to any perfon or perfons being put on, or left out. 
(i). If, by a proceeding analogous to what was 
done in the cafe of North Berwick, a complaint 
had been lodged at the quarter feflions, but had 
not come on to be heard before the trial of the 
petition, this Committee might, perhaps, have 
thought themfelves obliged to enquire into the 
grounds of the complaint. Where there is a 
[^^5J charge of criminality in making the rate, which 
there has not been time to try in the ordinary 
judicature, the rate, in fuchcafe, muft be of doubt* 
ful authority, and rateability will be reforted ta. 
Where criminality is proved before the Committeej, 
rateability, for the fame reafon, muft be the cri*^ 
terion. But here there has been time to purfuc 
the ordinary courfe, and it has not been purfued. 
Criminality has been alleged, but has not beei> 

proved. 
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proved: Under thefe circumftances, the Com* 
mittee will furely think themfelves precluded from 
going into any enquiry concerning the rateability 
of Felton and the others. 

. After the arguments were clofed, the counfel, 
by the defire of the Committee, fettled and agreed 
on the following ftate of the queftion, ** Shall the 
*^ parties be permitted now to go into evidence to 
** prove that Thomas Felton ought to have been 
** admitted upon the rate in September, 1774 ?*' 

The Court being cleared, the Committee deli- 
berated for a confiderable time, and then the coun- [i 16] 
fel were called in, and the Chairman faid, he was 
direfted to inform them. 

That the queftion had been refolved in the ne* 
gative. 

But that the Committee had alfo come to the 
following refolution : 

Refolved, " That the counfel for the petitioner 
^* be permitted to proceed to offer any evidence 
** they think proper, to prove any mifconduft 
** relative to that rate." 

The counfel for the petitioner ftill contended 
that they had laid a ground of mifconduft, and 
faid, they were ready to prove that Felton had 
been rated immediately before, and was left out of 
the rate of, 16th September, 1774. That this 
would be prima facie evidence of partiality and 
mifconduA in thofe who made the rate of Septem- 
ber, 1774. They faid, they only meant to offer 
this iia proof, as an additional circumftance to be 

thrown 
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thrown into the fcalc with the former evidence of 
mifcondud:, and therefore were not precluded, by 
what the Committee had juft refolved, from call- 
ing * witneffes for that purpofe. 

They were told by the' Chairman, That they 
Inight offer what evidence they pleafed, with a 
view to mifcondu(5t. 

, Upon this they called Laxton to prove, that 
Felton* had been formerly rated, and was left out 
in September 1774, and that his 'circumftances 
were the fame when left out of the rate, as for- 
n^rly when he had been rated. 

The counfel for the fitting member infifted, that 
this was contrary to the refolution of the Com* 
mittee* 

Any proof that a man had been formerly rated, 
and was left out in the new rate, could not, they 
/aid, be received as evidence of mifcondu<S> fince 
a man*s circumftances may have changed in the 
interval between the two rates, and the parilh 
officers are bound to adl according to the fituation 
[1 1 8] of the perfons rated at the time of making each 
particular rate, and to vary the rate ' as their cir- 
cumftances change (1). And they contended, 
that to bring jjiridejice of what Felton's circum- 
ftances were at the time when he was left out, wa^ 
in fad, to bring evidence to prove that he ough|: 

 The rates ihemfelves dence of it. 
would have proved this, and (i) Burn, vol. lii. p. 508. 
jtidecd were the prober cvi- 

to 
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to have been put upon the rate, and therefore, 
according to the refolution of the Committee, was 
not now admiffible. 

The court was cleared again ; the Committee 
deliberated ; and the counfel being called in, the 
Chairman informed them, after reading the fecond 
of the two former refolutions, that the Committee 
had put the following conftruAion on their fecond 
refolution, viz. 

Refolved, " That the counfel are not now at 

liberty to enter into the queftion of rateability 

(H)." 

He then faid. That they were to judge how far 
they would proceed under this reftriftion, and 
that the Committee were willing to adjourn till 
Monday. (tS* This was Saturday) that they might [119] 
have time to confider and prepare fuch evidence 
as could now be offered. 

The counfel differed ftill about the extent of 
the reftriftion. On the part of the petitioner, they 
thought they might yet be admitted to prove, that 
Felton, and the othei-s whom they meant to qua- 
lify, had been rated up to the 1 6 th September, 
1774, for certain property; and that they then 
continued in poffeflion of the fame property, and 
were, notwithftanding, left out of the rate ; that 
this would be clear and fufficient evidence of mif- 
condudt in the parifti officers ; that, if fuch evi- 
dence were not admitted, mifcondud: in makifig a 
rate could never be proved, if the churchwardens 

and 



u 



PETERBOROUGH. lu 

Committee having deliberated for fome time, and 
the counfel being again called in, the Chairman 
told them, that he was direfted to inform them 
of the following refolution : 

Refolved, " That the Committee are of opinion, 
** that the evidence which the counfel for the 
*^ petitioner propofe to offer, is inconfiftent with 
** the refolution which the Committee have already 
" come to." 

Upon this, the counfel for the petitioner faid, 
they would give the Committee no farther trouble. 

There was no general fumming up on the part 
of the petitioner; no new cafe opened for the 
fitting member, and, confequentlj'-, no general 
reply. But it will be obferved, that, in the be- 
girwiing of the caufe, the counfel for the petitioner 
produced evidence tending to impeach five votes [122] 
as given by perfons fraudulently rated, and two 
^ given by pretended houfeholders within the pre- 
cindts of the Minfter, who, as they alleged, were 
Bot houfeholders. If the evidence had amounted 
to proof of thofe allegations, and the Committee 
bad thought all the feven votes bad, there would 
liave remained on the poll an equal number of 
^ptes for Wyldbore and for Phipps. The Com* 
jttittee, on that fuppofition, mufl have determined 
that, as between them two, the eledion was void.. 
But, as the counfel -for the petitioner did not 
think fit to fum up, and obferve upon, the evidence 
they had produced, we muft confider this as an 
admiffion, on their part, that enough had not 

been 
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P AGE 66. 91. 97. (A.) I do not find that either by 
ftatute, of any decifion, a peifon qualified to ferve as a 
parifli-officer, can excufe himfelf, becaufe he has ferved the 
office before ; and yet it appeared to me that this was afium- 
ed as law by the counfel for the petitioner, and not contra- 
dided on the other fide. If the fame perlbn were for feve* 
ral years together appointed an overfeer> merely for the pur- 
pofe of vexation, and giving him trouble, ^' there being 
<' other fufficient fubftantial houfebolders within the pa- 
^ rifhy* the quarter feffions on that ground would, perhaps^ 
quafh the appointment. Apothecaries within London, and 
feven miles thereof, and all apothecaries in any other placCy 
who have ferved feven years apprenticefliip, arc exempted 
from the office of overfeer, and all parifh offices, by 6 Will. 
III. cap. 4. ; and an attorney cannot be chofen overfeer or 
churchwarden, or to any other office againft his will. Cf>m« 
Digeft. 476. from Cro. Car. II. 585. 

P. 81. 
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P. 8 1. 86. 89. (B). Upon as accurate an inveftigation 
^s I have been able to beftow on the fubjed^, I am inclined 
'to think that ^^fcot and lot^* had not x>riginally a fpecificfig* 
nification expreflive of any particular local or parochial 
taxes as I once conceived {fuproy vol. u p. 140). Both 
words zte of Gothic or Teutonic origin, and are found in 
-all thofe modern languages which have German, or Latin 
with a certain proportion of German intermixed, for their 
'bafis. *^ Schfs** in modern German, and ^fciot** in 
Dutch, ineah ^^ impoft, tax, contribution*' in general. * 
Scotto in Italian, and Efcat or icot\ in French^ are, I be* 
lieve, only tifed in the fame familiar fenfe with ^^jhof* in 
£ngU(b, for the fhare of a reckoning. ** SchoUvry^ in 
I)utch, correfponds exadly to our phrafe ^^ fiot^frteX^* and 
'^^fchit en lot" in that language, is explained to mean the 
tame thing with ^^Jchatj'* taken alone §. So, I am per- 
fuaded, ^^fcctt andlof^ is a mere tautology in Engiifh, adopt- 
ed for the fake of the jingle in the found y there being many 
jnftances of a like fort in all languages. In the laws relat- 
'ing to the lewers both words are indifferently applied to the 




^ [The UdaSersy in the Ork- 
-ney and Zetland iflands, paid an 
annual tribute to the king, under 
-the name of Scot, a Norwegian 
Vordy fynoaimoiis with tdx in 
finglifli J Cafe of Hefp^*, Sir £• 
4>undas <v. Honey moHf Houfe of 
JLords, z May 1778. yidi alfo 
Craigp Lib, 1 .c. 9* § 14. then cited,'] 

t *' // s'arreta trijiemcftt a la 
^* parte //'«» cabaret. Deux 
'** hommet bahilles de bleu le re» 
** marqaerentt Camarade,(litruUf 
*«« ^oila un jeune bomme tres-bien 
** fatty et qui a la taille requi/e i 
'^ Hi s'a^aucerent <vers Candide« 
f^'6fle frierent 4 diner tres-dviU' 

VouUI. 



'* ntent* MeJJieursy leur dit Caiw 
** dide, di'vec ung modeftie cbar-^ 
** mante, a/ous Me faites heaucoup 
** d^bonneurt mats je n*aipaf ds 
** q;iioi pojfer mon Bcot." Cand; 
ch. 2. 

J The popular ftnfe of the cx- 
preilioo *^ fcot-free'*^ may be wcU 
illuftrated by th^ following exara« 
jJe. ** It was a rule with this 
** great chancellor (Ba«on) ngt 
** to fell injuftice, but never to let 
« juftice go fcot freer Cited ia 
Kurd's Dial. 

§ [The word £'(«ii»( m Greek 
fcemsy in many reipeAs^ to cor* 
refpond to *' feotr} 

H afleif. 
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aflcflments made by the Commiffioners. This appears—* 

By the extrads from the ordinance concerning Romney 

MaHh cited in Speinun {Tidt fcot and fccttum' ;'^Bj the 

ilatute of 23 Hen. VIII. cap. 5. where mention is made of 

perfons ailefled to any lot or charge by the commiili oners of 

fewers } — By the ftatute of 3 and 4 Edw. VI. cap. 8» which 

Iptaks of ^' ai\fcotSj lotSy and fums ofmantj^ taxed by vir« 

tueofthe commiflions of fcwers;— By 7 Ann cap. 10. 

which menttous lot or charge as fynonimous ;— And by 

many other inftances which might be adduced. Scat^ /hoi^ 

w lotj therefore, was the fhare paid of the particular contri* 

bution which happened to be in contemplation when the 

term was employed, whether it was an afleflhient for the 

iewers, a reckoning in a tavern, or the parochial taxes. 

The argument of the counfci for the petitioner in this cafe 

of Peterborough, drawn from the cxpreiiion •* tearing bt^ 

i$ rather ingenious than conclufive, for taking ^^ht^ (as I 

have fuppofedj to be fynonimous with ^^fcot^* and to fig* 

infy a fum of money, *' to hear hr would be a very proper 

expreffion, as we fay to ^* bear an expence," or to *'bear 

" a tax.'* In the ftatute for regulating eIe<^ions withm tlie 

city of London (u Geo. I. cap. 18) '* paying to the rates 

•* in lieu of watch and ward," is enumerated among the 

circtimftances which in London conftIt-«te the payment of 

fcot *. It muft be acknowledged, that in the fame fla- 

tute there feems to be a diftin£tion made between the pay- 

["129] mentof fcoty and the bearing lot. The eIe<3ors of alder- 

.men and common councifl-mes^ muft be^ perfons paying 

fcot, as therein defcribed, and aMb '* hearing lot when re- 

<* quired/* But it does not at all appear what is meant by 

*^ bearing bt.** It is likewiie fpecially enabled, that they 

muft be houfeholdersj whieh feems to be an acknowledgmene 

cf the legiflature, that the deftription of ^ paying fcot and 

* Vide Cafe of Seafird,yi(frtf, p. 41, 42. 
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** let** does not neceflarily corrtpfehend the qualification of Note 
being **.a houfeholder."— •! am informed by a very ingerii* v^r*' 
ous friend^ and one well acquainted with the hws of Scot« 
land, that the expreffion of ** To fcot and loi** in the bur-* 
gefs's oath in that country, does not (i^, nor, as far as ht 
can learn, ever did, mean " to pay any determinate fpe* 
ciiic tax or duty^'' but only the burgefi's proportion of the 
common taxes and fervices afFeding the borough* 

However, the fenfe of ^^cot and lot** in the refolutions 
t>f the Houfe of Commons is not to be afcertained by the 
ancient meaning of the words^ or by arguments drawn from 
their etymology, or their flgnification in other languages or 
countries. There are no decifions on the rights of eiedlion 
in the Journals^ till the reign of James I. ; after the poor^ 
rate was eftablifhed. . Mod of thofe concerning boroughs , 
where the right is declared to be in perfons paying (bot and 
lot (of which there are in all about thirty, befides «gree« 
tnents with regard to about twelve more) have been made 
either in the pfefent century, or towards the end of the laft ; 
and it is clear that in modern times ^fcet and ht'* has al- i^3Pi 
Ways been underftood to mean parifli taxes^ or *' pariih 
payments]" which lad Is Dr. Johnfon^s explanation. (Fidg 
Johnfon's Di6t.) Thefe determinations will all be found 
to have been itiade upon evidence concerning the poot* and 
thurch-rates. We mu(l, therefore, I think, conclude that 
the Houfe, by ^^ tly^ payment of fcOt and lot'' have meant 
the payment of thofe taxes, and nothing elfe. 

There is^ indeed, one very forcible argameiit againft 
confidering <'the payment of fcot and lot,'^ in detel-mina- 
tions on the rights of dedlion, peculiarly to meagn, *< the 
|>ayment of the poor-rate^*' and it b this) although, by the 
ftatute of Geo; II. the laft determination of the Houfe is 
finaly and becomes law, however abfurd or unjuft} yet ftill, 
Jn reafontng on the fubjed> we muft fuppofe that) where 

(x) For this oath nndi fi^a, vol. i. p« tJ^u 

HZ th« 
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the right of eleSion in a maiden bdrougb has come t& 
be decided by the Houfe, and ivhere that right doed 
not depeiid *on any charter, but is prefer iptive^ the deci- 
fion is formed on evidence of prefcriptive ufage, and 
that it is only a declaration of what the right has been be<* 
yond time of memory. Now it is afked, How ts it poffible 
that, where the Houfe has declared a prefcriptive right of 
eledion to be in the payers of fcot and lot, they fhould mean 
ibofe who pay the poor's tax, (ince that was unkno\yn till 
the time of queen Elizabeth? The truth is, the rule of le* 
gal prefcription cannot be applied to this fubjedl; for, ixu 
the firft place, according to the fyifem of a great manjr 
writers on the conftitution, the reprefentation of boroughs 
fijij commenced confiderably within the time of legal memory; 
and, fecondly, there are numerous kiftances where the right 
of eledion retting merely on ufage has been determined, or 
•agreed, to depend on circumftances whofe exigence is of 
much more modern date than the period fixed by the law, as 
the boundary of legal memory. In fuch cafes, where there 
has been a determination, to try them by the rule of pre*. 
fcription would be impoflible, and even where the right has 
been long acquiefced in, and undifputed, without a determi- 
nation of the Houfe, it would occafion the utmoft confit- 
fion. Vi(U infraj lid Cafe of Cricklade. Note (C) .) ' 

Note P. 84. (C.) It hag never been determined, that Juf^ 

(CO ticesof the Peace are exempted from ferving the office df 
-ovetfeer. In the cafe of the King and Gayer, Hill. 30 
-Geo. IL a perfon who was an a£ting Juftice of the Peace, 
and alfo a lieutenant of marines, on half-pay, having been 
.appointed overfeer, the appointment was quafhed by^ui or- 
der of feiEons, and that order confirmed by the court of 
King's Bench* But the court did not decide, that the of- 
.fices of Juftice of the Peace and overfeer are incompatible^ 
or that a Juftice can of right demand an exemption from 
being oveafccr% Burr. S^ttl. Cafes, 245,— I believe, there 

is 
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Is no office of any ibrt, if a man is a fubftantial houfeholder, Noc# 
and choofes to ad as overfeer, which renders him incapable ^ t^j^ 
of bein^ appointed, 

P. 91. 99. III. (P). InTawney's Cafe, (Lord Ray- Note 
mond, 1009 to 1013) Lord Holt, Ch. Juft. faid, " Tbe^ (^0 
^ churchwardens and overfeers, with the confirmation of [132] 
*^ the Juftices, may order a fum of money to be levied for 
^ the relief of the poor^ wuthout the concurrence of the 
*« pariOj.'' 

P. 94. (E). As this cafe, very probably decided the fate Note 
of this cletStion, and there is only a fhort abridgment of it (^') 
printed in Adr. fiott*s Poor's Laws, p 57. I have inferted a 
very full note of itj which I have reafoii to think, was 
taken by a gentleman of great eminence at the bar. Mr* 
Sott cites Mr. Ford's MSS. for his account of the cafe; but 
there mud be fome miftake in tbisp for Mr. ford died beforf 
UiU. 27 Geo. !!• 

• 7J/ KING agaiufl /Ar JUSTICES ?/-BERK- 

SHIRE, Or, 

Ji&^CASj: e^^i&/Pjr(/i5e/' St. HELEN, ABJNG- 

PON, HilU27GeaJI. 

^ It was iBoved laft term to quafli two orders made by 
** the Juftices of the Peace of Berkihire,at their <juarter fef- 
^ iions, on an appeal from the poor's rat^ for Abingdon, 
^ upon the following exceptions t 

<^ ift. That it appeared, that notice of the appeal was not 
^< given^ till the day before thefeffions began ; whereas there 
«« fliould have been eight days notice: That the Juftices 
M (with a view, perhaps, to fupply the defedl of notice) ad^ 

# io(|f ned the appeal, by the firft of their orders, to the next 
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^ day, and 4>re^ed the ^erfeers, &c. to attend them thec# 
^ with the rate : That, pn the next day, accordingly they 
^ went on to hear, and made thefecond order pn the nperits} 
^ whereas they ought, (as was indfted) whenever there is 
^ not proper notice, to adjourn the appeal to the next iefr 
<• fions, 

<* 2dly, That they fhould have in{ert64 ^^ whole rate irt 
•* dicir order. 

3dly, f( That the complaint was, only, that fome peribn^ 
^^ who ought to have been charged, were omitted in the 
U rate; but the Juftices had gone beyond the complaint, anc) 
^ had firuck out one of the names inferted in it, which wa$ 
f^ no part of the complaint. 

^ 4tbly, That the perfons whofe names were added bjt 
^ the order, to the rate, did not appear, by the order, to be 
^ inhabitants of the parilh, nor to have any real, or perfonal^ 
^ eftate there ; and, by the 43 of £lis. no perfon is liable 
^ to be rated but in one of thefe inftances. 

" Sthly, That the names of the perfons omitted in the rate^ 
*f (which omiffion was the ground of the complaint) ought 
*< to have beenfet f&rth in tbo- appeal^ and notice ought fo 
f* have been given to them. 

^ Upon this, a rule, nifi^ was granted. 

<^ On another day, in the fame term, Sir Richard Loy^ 
^ (howed caufe againft the rule. 

*' As to the firft objeSion, he obferved, That the ftatutc 
!' 17 Geo. 11. cap. 38. § 4. malces the JuAices fole judges 
^ oi wh^t notice is reafonable \ and they had thought this 
<^ fo. tiefides, this notice was the beft that could be given 
r ij^l ^^ from the nature of the cafe ; the rate being made on Sa^ 
' ^^ turday, and puUiibed on Sunday; notice of appeal was 
^^ given on Monday,^ ^ pa TMefday the fe0ions were 
<♦ held, 

^ To the 2id objc^pn, be iaid, It could not be necei&rjp 
%^ to iafert the rate in the order 3 for) tha^ the appe^ waf 

*• not 
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^ not from any thing in the rate, but for what was omitted) 
•* and left out of it : That the orcer of the feifions was, to 
*^ amend it, by adding what was omitted \ and^ therefore^ 
^ nothing but their own amendments were to be infcrted in 
*• their qrder. 

** To the 3d objeflion, he faid, the hSk was, that they 
^ had left the fum charged as they found it, and had only 
*' changed the name of the perfon who was to pay it; and 
** this was occafioned by the overfeers charging tlic mother, 
^ when the fon (whofe name the Judtces had infcrted in- 
•* ftead of her's) was, in fa6t, the houfekeeper : That this, 
^ as he apprehended, they had, by x\\c ftatute a right to do: 
** But, if the court thought othcrwife, they might adjudge 
^ that part of the order to be wrong, and confirm the reft. 

^ To the 4th objt&ion, that the a6l which gives the 
^ Juflices jurtfdidlton, does not require that the perfons 
<< added (hould be mentioned to be inhabitants, &c, though, 
^ jinder 43 Elis. which relates to rates by parifii officers, 
<* it may be neceflary : That this might have been a good 
<^ objedion to the rate, if the perfons aflefled had not been 
<* mentioned in the title as inhabitants, &c. but could be 
^ none to the order : That, in a rate to make one parifli 
♦* contribute to the relief of another, it is neceflary that the [135] 
*^ parifli (hould /If y2i(? be of ability, but not that it fliould 
^< appear fo'. That it was folemnly determined in the cafe 
^ of the King againft Loyd, (2 Strange, 996.) that the 
^ Juftices need not fct forth any thine, but what is necef- » 

^^ iary to found their jurifdi£lton; That this would apply 
^ alfo, 

** To the 5th otjeStiotty which was^ that the names of the 
«* perfons omittedj ought to have been inferted in the appeal: 
♦' That the Juftices need only return^ that there was an ap^ 
^ peaL 

^ That another objedlon had been mentioned, viz, that 
^ th^ appeal ought to have fpecified all the appellants : That 

H 4. ^* thi% 
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<* this vrould admit of tbeiame anfwer, and that, bcfide% l| 
^ is not neceflary to infert them ; for th^t, on the appeal of 
" any one perfon, the Juftices might determine every ob-f 
. ** jeftion to the rate>: That in the cafe pf the King againfl 
** Almanbury, (Hill, i Geo, I. in Fortefcue's Reports, and 
^ I Str. 96.) it was determined, that, had the Juftices only:. 
<< ftated that there was aii appeal, without laming any ap* 
*' pellant, it would have been good : That every man lia^ 
^^ ble has a rights be rated -, and, as appears by the cafes ' 
•* of the Kingagainft Weobly (2 Str. I259») anithe ^'"fiS 
^ againfl Fludyer*, if the pariih officers refiife him, be majr 
** appeal to the feffions," , 

" Adjourned for the opinio^ of th^ court, which was nov^ 
•< given, as follows ; 

[136] « Wright, J.— This was a motion to quafh two oi* 
<^ ders of feflions, made on an appeal from a poor's rate» 
*< By the fit ft, they adjourned the appeal, which a^)ears to 
M hav^ been received the firft day of feflions, to the next 
« day, and diredled notice to be given to the overfeers, &c« 
4* to attend them at that time, with the rate. By the fecond 
** order, they proceeded to adjudge the notice reafbnable^ 
(< and the complaint juft; and then to infert and ftrike outj^ 
** as they thought fi^. 

^* To thcfe orders feveral obje£lions have been takenu 
« I ft, Thatj by the firft order, the Juftices appear to be 
^< convinced that proper notice of the appeal had not beea 
'^ given ; yet, inftead of adjourning the conflderation of it 
<^ to the next feflions, as the a£t dire£ls when there ihall 
4< not be fufficient notice, they take upon themfelves to di« 
^* re<9: a notice, and to adjourn to the next day only. This 
« is the pbjeftion. But, in anfwer, it is faid; The notice 
•^ diredled, is only to attend with the rate y The notice of 

* ^^er. Where reported. , 

*< appeal 
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% appeal they adjudged Aifficient, and the adjourned day 
^ was not another, but the fame feffions, 

f * 2d, That the rate is not returned. It is not neceflary. 

f* 3d, That they have ftrupk out the name of a perfon 
^< not complained againll^ This is a ftrong objet^ion ; but 
f* had it ftood fingly, that part of the order might have been 
^ quaihed, and the reft confirmed. This part of it was in* 
f< deed given up. 

^ 4th, That the perfons inferted are not mentioned to be 
^ inhabitants, &c. (0 that it does not appear they were rate* 
f^ able. I do not think it neceflary that this fhould ap^ 
.f ^ pear. The Juftices have (atisfied themfelves in that ro» 
•* (pea. 

" 5th, Thiit the names of the perfons hfertei by the Juf* 

f* tices were not fet forth in the appeal. I do not think it 

f^ neceflary that the feifions fliould return the whole ap« 

^^ peal. It is fufficient, if they return that there was aa 

¥' appeal. 

^ The principal difficulty ^ith me is this :— They ad« 

^ judge, that feveral perfons were left OMt, without fufficw 

^^ endy diftinguiihing who and what thofe perfons were } 

i< then they proceed to infert 1 5 or i6u Now, my doubt 

f ^ is, whether the Juftices ought not to have adjudged what 

f ^ perfons were left out, and then inferted the names of 

f < thofe perfoos, and thofe only \ for theirs is a limited ai^** 

^f tbority." 




C'37] 



^ Denison*, J.-^< I do not think it neceflary to go 
^f particularly through the feveral objedlions ; my brother 
f ^ has fufficiently anfwered the firft. 

^ As to the 2d, I remember a motion In the cafe of 
5< Weobly, for removing a rate, and it was faid thenj that 
f < the rate could not be removed, though there is an old de« 
f< termination to the contrary t^. But the queftion here is^ 



• Slu^e* 



«« whether 
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^ whether or not they ought to have fct forth the r^tty'^>^ 
" which I do not think ncceffary. 

** Whether the perfons inferted have or have not heen 
•* heard, is oot to the prefent purpofe, and therefore I (hall 
•* give no opinion, as to the neceffity of it. 

•* What flicks tuith me is^ whither the notice to the church-9> 
tt wardensy &c, who were to make their defence for not in- 
*^ ferting the perfons whofe omljfion is complained of aught net 
•* to have expreffed who thofe perfons were^ that they might 
** have been able to account-, at the feffons^ for having omitted 
<* them^ and come prepared to anfwer the complaint* hfeems 
•* more reafonable that their names Jhould he inferted. Or-^ 
♦' ders are frequently quajhedfor uncertainty^ in omitting ^ 
^ fiate that the perfons complained of are chargeable^ and 
f* the like. If this can be cleared^ I fee no weight in the 
^^ other objeciionSy nor impropriety in the order f. The whole 
«* is the uncertainty of the complaint* 

*' It is not neceffary to ftate the names of the appellants^ 
^ even in die proceedings in a court of law » and there i% 
ff no weight in the other objeSions/* 

** Foster, J. — It is incumbent on the court to lay down 
f' btne rule in this new cafe. The fame difficulty fiicks 
^ with me, that occured to my brother Deni(bn. I am not; 
p39l '^ clear, that the perfons inferted are inhabitants, &c» of the 
** parifh. The Juftices are here in the place of the church* 
*' wardens and overfeers. As it is neceffary for the oyer- 
iF^ feers and church-wardens to ihow that the perfons ch9rg- 
^ ed are the proper objedls of their authority, fo, fince the 
^ Juftices, in this cafe, exerciiie an original authorit}', fromi 
f^ which there is aa appeal, it is equally ncceffary for tfaenc^ 
« todofo/' 

** Dekison, J^^— I mcanti That the names of the per-. 
** fons ihould be expreffed^ and that they are liable to be 
« charged." 
, ' <c WrighTji 
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^ WriohTi J.— I do not think if neccffary diat ffais 
^ fliould appear on the complaint, but it ihould appear 
*^ fomewhere, that the perfons inff rted by the Juflices are 
^ liable/' 

** Dekisok, J.— Suppofc tei) are complained of. The 
f ^ Juftices may approve of the inferring of five) and not of 
f* the reft/' 

c< Foster, J.^^This is an original authority, founded 
^* on a complaint, the unceftainty of which has often beei^ 
f* held fufficient tp qua(h an order of removaU'* 

•* The cafe was ordered to ftand over for a day or two, ri4C^ 
f * when Wright, J. agreeing with the other two, the orders 
f* of the feiBons were auafl^ed.'^ 

Throughout this report, the notice of appe^il is ibmetimef 
Called the appeal^ and fometimes the complaint. Indeed th« 
notice is the only inftrument which brings the appeal before 
the court of quarter feffions i and, tbqugh there is no pro* 
yifion in any ftatute which requires even that it fliould be 
in writing, yet. by the general pradlice, as niuch nicety is 
expeSed in penning a notice as in drawing a declaration! 
and it is as common at Ceffions to obje^ to the form of a 
notice of appeal, as it is in Weftminfter I|all to demur t6 
the form of a declaration. This may ferye in fome degred 
fo fliow how ineffe£tual the plans would be which have been 
propofed for getting rid of the niceties of fpecial leading* 
it is as hard upon a party to be prevented from entering 
pn the merits of his caufe, from an informality in an inftru^. 
inent of moder^ invention called a notice^ as if it happened 
from a like informality in a dgclaratim. The difference \%^ 
that blunders would be more common in the former, becaufc 
the technical modes and forms of them b^ve nfA b^en aicer^ 
Itained by a long train of deciAo^s^ 

P. 974 
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P. 97^ (G). I have examined the entry of this refi^fu-^ 
tion in the original minutes, and it is in the following 
words : 

^ The counfel called in, and acquainted by the CbairmaiTji 
•* that the Committee are of opinion , that perfons of ratea- 
£1413 ** ble property, not being rated, and proving no mifcondadl: 
*> againft any perfons in the management of the rate, ta 
«< account for their not being raced, are not entitled t<!| 
^ vote/' 

The reader will obferve, that there is no material dif- 
ference between thefe words and ibofe in vol. 1. p. 396, 
Cafe of St. Ives* 

ICuto P. 95. 102. III. (F). The legiflature has clearly 

KF'} made a diftindion between the appellate jurifdi(3ion in cafes 
©f rates and of removals. Neither the ftatute of 13 & 14 
Car. 11. cap. 1%. nor jhat of 8 & 9 Will. III. cap. 30. fay 
^y thing of <?prporation, or local Ju|Hces. The firft enafts^ 
j(§ 2*) ** That perfons thinking themfelves aggrieved, m^y 
f* appeal to the juftlces of Peace of the faid ^ounty.*^ 
And, by the other, (§6.) " Tl)e appeal ihall be had, pro-- 
^ fecuted, and determined, at the general or quarter feffion^ 
^ of the peace, for the county, division, or ridipg, where^ 
^ in the parifb, townfbip, or place from whence fucb 
f* poor perfon fliall be removed^ doth lie, and not clfeV 
^* where." The reafojj why an appeal in CJ^fe§ of removal 
Iball no( be to local Juftices, i$ given in the ca(^ pf the 
JCing and Maiden, (cited fupra^ p. wz.) ^^ For then," 
Lord Ch. J. Parker faid, ^^ t^ere would be an appeal ah 
f< icdem ^ iund^m^ there being, it piay be, the (ame Juflices 
♦' fitting whp made thp order." That the Juftices aft 
judicially in making orders of rempyal, appears evidently 
irom the cafe of the inhabitants of Berry and Arundel^ 9 
J\A(iW. III. (iji 2 Salk. p. 479.) where the order was quafhed^ 
becaufe it did not appear.th^t th^re bad b^n fui adjudUatim 
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f5f the Juftices where the pauper had his laft legal fctfle- Note 

ment. That^ in the allowance of rates, they ad only 

mini/ieriaJty^ was determined in the cafe of the fCing and 

the Juftices of Dorchefter, 7 Geo. I. (Strapge, 393.) 

when the court (aid, " The two Juftices are neceffary to 

** fign the rate only by way of form ;" and in that of the 

King and the inhabitants of Uttoxeter, as cited by Bott, p* 

58, from Mr. Ford's MSS*. It appears, therefore, that 

the legifiature has not thought there is any reafon why 

the fame Juftices who allow a rate, minijierially^ may nott 

judicially^ afilft at the trial of an appeal from fuch rate, a| 

the quarter feffions. Nay, as two Juftices are fufRcient to 

conftitute that^ court, (Blacicft* vol. iv. p. 268. 4to.) the 

two who allowed the rate may fit as fole judges on the 

appeal. Yet, by giving leave, in cafes where there are not 

four local Juftices, to appeal to the county fefHons, the ftatute 

fcems to fuppofc that there may.b^partiality exercifcd in 

allowing rhe rate ; and, to ftiow how difficult it is to make 

a complicated fyftem of law entirely confiftent, 1 do not 

find any provifion in the ftatutes to prevent two county 

Juftices, who have made an order of removal, from fitting 

as the onlv judges at the fefiions, on an appeal from their 

own order. Probably the court of King's Bench would 

fupply the defedt, by deciding that the principle of the King 

and Maiden extend> to thi:- cafe. 



• In the very (hort note of this of this cafe, and feveral others ; 

-cafe in A btr. p. 931, the derer- bu^t although thofe who have tbt 

laiaatioD of this p^int is not men- pieafure of knowing his fon> know 

tiuned. It is well known that, how ready he is to permit hi^ 

in Mr. Fords's Manuicni>t,agreat friends to conlult this valuable 

many of the cafes in Strange arc work, it is much to be wifhed that 

Imported , at much greater length, he may fome time or other make 

and more completely, than by it public for the general benefit of 

that author. I have bad an op* the profeilion. 
portunity of peruiing his account 

P.X18. 
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' P. Ii8. (H). Ih general, a man muft be afluallyjatetJ^ 
in order to have a right to vote as one paying fcot and lot* 
The very refolution in the cafe of Newark (fupra^ p. loo^ 
loi,) (hews that, in other cafes, where words cxpreiEve of 
fateability are not ufed, ratcability is not fufficient. Yet 
there may be cafes where that^ ex necejjitate rei^ riiuft be the 
only rule even when the words of the determination of the 
Houfe are ^^ paying fcot and lot. ^* If in a borough, where 
there are no other eleftors but inhabitants paying fcot and 
lot, it.fliould happen that no poor*s-rate has been made for 
a long courfe of years (a cafe not impoffible, though noW 
perhaps not very probable} and that there is no inhabitant 
alive who ever was rated, there muft be members chofeti^ 
and rateability would be the only poflible meafure of the 
right of eleftion. If an aiTeiTment for the poor has been 
unneceifary, and has not taken place, only for a few years, 
{hall the laft rate be t|prule \ This- can hardly be the cafe^ 
becaufe all, or many, of thofe on that rate may, at the time 
of the eIe£tion, be reduced to poverty, and other fubftantial 
inhabitants may have come into the borough, for which 
[144] reafon the court of King's Bench has determined that there, 
cannot be a ftanding rate, (2 Salk. 526.) Therefore, in 
this cafe alfo, rateability muft be the ftandard* The dif- 
ficulty is where to drawn the lina^and fix when theclrcum- 
ftances of the voters ought, and when they ought not, to 
be enquired into by Committees.— It was in a manner ad- 
tnitted on the part of the petitioner, in this cafe, that, where 
there has not been time to appeal from a rate, tlie Com^ 
mittee ought to go into the rateability ; becaufe^ under fuch 
circumftances, the rate (being complained of before them) 
ought to go for nothing. But might it riot be contended^ 
that the rate invmediately preceding, if not appealed from^ 
or fet afide, (hould, in fuch a cafe, be the rule, unlefs there 
has been fuch an. interval as to render it probable that there 
2 . . havt. 
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Have been alterations in the circumftances of the perfons 
rated ? When a rate has been appealed from, and is con- 
firmed, the decifion of the feiSons, by the ftat. of £liz. (43 
£liz. cap. 2. § 6.) concludes and binds all the parties to the 
appeal. Hence the court of King's-Bench will never go 
into the merits of a ratej *« for," as is faid in the cafe of 
Dorchefter (cited yi^r^^ p. 142^ Note F.) " whether a rate 
*' be fair or not, was never intended for their jurifdiftion/* 
A rate not appealed from is of the fame force 'as if appealed 
from, and confirmed. But (hall this extend to a Committee 
of Eledions i — In the cafe of Seaford, rateability WiS gone 
into, although there had been time for an appeal, and none 
had been brought. But there the Committee may have, 
thought there had been fufficient roifcondudl proved to 
entitle them to go into it, confidently with the refolution 
in St. Ives. Befides, the obje6lioA was not taken by the 
counfel. 

Committees have gone into the rights of perfons claiming 
to be freemen, who had been in pofieffion long enough fot 
^uo Warrantos to have been brought againft them in the 
court of King's Bench \ the only tribunal for the direA 
trial of corporate rights. In the cafe of Bedford, it was not 
only queftioned whether perfons claiming as honorary free* 
men, had a right to vote, but alfo whether they were legal 
freemen, and, although the perfons objected to on that 
ground bad been in poiTeffion for years, and no ^0 War* 
rantos had been brought againft them, the Committee tried 
the queftion of their title. (Vidifupra^ vol. iL p. 8 1. &c.) 
^-There is this difference between perfons voting as payers 
of fcot and lot, and as freemen : When a man is put on the 
poor's rate^ the direct obje<St is not the acquifltion of any 
franchife whatever (at lead the ftatute under which the rates 
are made had no fuch thing in view] \ but, when a man it 
admitted to bis freedom in a parliamentary borough, th« 

acquiiltion 
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* 

itqiiifition of the right of votings if annexed to the freeJothj 
is a neceflary cbnfequence, and muft be ptefumed to be one 
of the objeds he has in contemplation : He means to entitle 
himfelf to all the privileges of a freeman, and to ihatzmcm^ 
the reft. Can this diflference give Conimittecs oJF elefliori 
[146] ^ more free and immediate jurifdidion in the one inftanc^ 
than in the other ? If it does^ they are ftill lefs confined 
. in their right of judging concerning the title to be on th6 
freeholders roll in Scotland ; f6r, as to ihaty the fole objeft 
in being put on the roll^ and the fole franchile gained, is 
tiiat of voting for the CommiiEoner to Parliament ; unleft 
the right of voting on the making up the roll itfelf (hould 
be confidered as a diftind privilege. 

With regaid to the refolution of the Committee in the 
prefent cafe, for reftraining the counfel from giving evidence 
of the rateability of the voters, if we examine it by the ru]6 
laid down in the St. Ives' Cafe, it is of a complex nature j 
' and comprehends a determination both of h€i and law. I^ 
the Committee had thought that by the general evidence^ 
already given^ mifconduc): had been proved, they mull hav6 
gone into the rateability. Therefore, in the capacity of a 
juty^ they found that it was not proved by that evidence-. 
Then, as a €ourt of law adopting the rule in the cafe of St. 
Ives, they held that they could not receive the evidence of 
rateability ; for that rule is^ That, no ^ifconduSi biing provedt^ 
perfons, though of rateable property^ are not entitled to votev 
Now the evidence tendered refpeding Felton was only to 
prove that he was of rateable property. 

It is very true, that, if the rates are to have fuch binding 
authority, the parifti officers, who are generally men in art 
inferior ftation, and expofed to undue influence, will have a 
r ii|.»p 1 very dangerous power over eleftions in fcot and lot boroughs^ 
But this is a defect in the conftitution of thofe boroughs^ 
^d> like the abufe of the right of making honorary freemen 

ia 
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in others, can ody be properly and eficAually remedied by Note 
the interpofition of the legiflature *• 

* IfideaSt of Stifmrd^ 17S69 rate, who had tendered bit vott 

3 Lud. Note H. p* is 5, and the as a icot and lot man, (that being 

cafe of Sbaftifl^myf 17819 there a concurrent right in /0<iv{f)»«t a 

cited, p. iaS« In the caie of LeO' circumftance, to diew, that a rate 

fiamfier^ 1791 » and in that of ^/tf- which had been appealed againft 

f^rdt 1 792, the fame qutftion, of and confirmed, wat forHaUy made, 

the conclufive effe^l of the poor* and therefore not binding. Vid$ 

rate unappealed from or confirmed, the caie of KiX <cr. Atkius, 4 Term, 

was much agitated. In the caie Reports la. ft^iralfothe cafe of 

of Aoitf^i in 179X, the Committee Nrivark 1791* 1 Fras. %6$, and 

permitted the couofel to prove the the"* cafe of Ift/hmmflirt S791, 

.rateabUity of a voter not on the cittd^ ihidf p. i68» 169.] 
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The Committee was chofen on Friday, the 24th of Noveni' 
her, and confided of the following Gentlemen : 



Frederick Montagu, £rq. Chairman^ 
John Frederick, Efq. - - - - 
Thomas Hill, Efq. - - - - 
Hon* Charles Marfliam • • * 
Hon. Thomas Francis Wenman « 
William Drake, jun. Efq, * • 
John Dyke Adand, Efq. - - * 
Hon. Charles Grcville - - - - 
LordGuernfey ----•• 
John Adams, Elq, • . - * . 
Filmer Honywood, Elq. * - 
Lord Charles Spencer . - « • 
Chriftopher Griffith, Efq. - - - 

NOMIt^ E ES, 

Oftbi Petitioners : 
Richard Whitworth, Efq. - - - 

Of the Sitting Members : 
Herbert Mackworth, Efq. - - 






Higham Ferrers, 

Newport, Corn* 

Leominfler. 

Kent. 

Weftbury. 

Agmondeiham* 

Callington. 

Warwick. 

Maidftone. 

Carmarthen* 

ISteyning. 
Oxfordflure. 
Berkfliire. 



Stafibrd. 



Cardiff. 



Petitioners: 

Richard Brown, Efq. and Inigo William Jones, Efi}. 
James Corry and John Cox, on Behalf of themfelves and 
others, being Inhabitants, Houfeholders, Parishioners, 
and Voters within the Borough of Ivelchefier. 

Sitting Members : 
Peregrine Cuft, Efq. William Innes, Efq, 

Counfelfor the Petitioners : 
Mr. Mansfield, Mr. AUeyne. 

For the Sitting Members: 
Mr. Lep, Mr. Moriis. 
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ON Saturday, the 25th of November, the 
Committee being met, the two petitions 
were read. They were in fubftance nearly the 
fame. 

That of Mr. Brown and Mr. Jones fet forth ; 
That Mr. Chriftopher Lockyer, bailiff and returnr 
ing of&cer of the borough of Ivelchefter, being a 
known friend to the fitting members, had fhown 
great partiality in their favour ; and had admitted 
many perfons to poll for them who had no right to 
vote, and rejeded feveral perfons who had a rig^t [15^] 
to vote, and had tendered their votes ' for the peti- 
tioners: That the fitting members, by themfelves, 
their friends, and agents, were guilty of bribery 

13 and 
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and treating: That the petitioners had a majority 
of legal votes,and ought to have been returned (i). 

The petition of Cony and Cox alleged, That 
they were legal voters, and had tendered their 
votes, but were rejcdted; while others, claiming 
under the fame right, were admitted to vote for 
the fitting members, as were alfo perfons who had 
no right : That money and provifions were given, 
and promifes of rewards made, to many of the 
voters, to influence them to vote for the fitting 
members i by means of which undue influence they 
were returned (2). 

Although the allegations in both petitions, of 
the refufal of legal votes, and the admiflion of 
illegal ones, feemed to import that the petitioners 
meant to raife a quefl:ion concerning the right of 
[153] ele6tion, their counfel confined themfelves, on the 
trial of the caufe, to the charge of bribery and 
treating. 

There is no laft determination of the right of 
election in Ivelchefter. The con flit ut ion of the 
place is as follows : It is a borough by prefcription, 
and, according to Willis (3), fent members to Par- 
liament from the time of Edward I. till 34 Ed. IIL 
From that time it did not choofe reprefentatives 
till 12 Edw. IV. nor, after that year, till 18 Jac. I. 
when it was reftored to its ancient privileges. 
By a charter granted 3 and 4 Phil, and Mar. the 
inhabitants were incorporated by the name of the 

(1) Votes, p. 30, 31 Oa. (3) Willis, Notit. Pari. vol. 

«775- *-P'4S* 

(2) IbU. p. 66, 8 Nov. 1 775. 

baUiff 
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hailiifF and burgefles of Ivelchefter. There was to 
be a bailiif and twelve capital burgefles, who were 
to choofe annually, on Monday before Michael- 
mas, one of themfelves to be bailiff for the en- 
filing year; on the death of any of the capital bur- 
gefles, his or their place to be fupplied out of the 
common burgefles, by the eleftion of the remain- 
ing capital burgefles. The charter fays nothing of 
the qualification neceflary to common burgefles; [154] 
nor of the mode of electing the members of Par- 
liament. 

28 Jan. 1702-3. By the report of Mr. Brom- 
ley, Chairman of the Committee of privileges and 
eleftions, to whom petitions complaining of an un- 
due election and return for Ivelchefter had been 
referred, it appears ; 

^* That the right of eleftion was agree J to be 
^* in the bailiff*, capital burgefles, and inhabitants^ 
*' not receiving alms (i)." 

And, on the prefent occafion, both parties feem- 
^ to admit, that, by the ufage of the borough, an 
inhabitant, in order to be qualified to vote, muft 
be a houfeholder, and have a legal fettlement (:?). 

The Numbers on the poll were. 
For Mr. Innes ------ jo^ 

For Mr. Cuft 102 

For Mr. Brown ------ j;^ 

For Mr. Jones •-.--• 53 , 

(0 Joarn. vol. xiv. p. 147, (z) Fide iifra^ Cafe of 
col. t* Chcklade, Noie (C.) 

I 4 The 
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[155] The counfel for the petitioners undertook to 
prove, that fuch a number of the voters for Cuft 
and Innes had been bribed, as, when dedufted 
from the poll, would leave the majority of l^al 
votes in favour of Brown and Jones, fo as to en- 
title them to be declared duly elefted. And, if 
they (hould not fucceed in affefting a fufiicient 
number of the votes for the fitting members to 
anfwer that end, ftill they faid they would prove 
a6ks of bribery by them or their agents, fo as to 
avoid the eledtion, by rendering them incapable of 
retaining their feats. 

The counfel for the fitting members, after at- 
tempting, by evidence, and ailment, to overturn 
the cafe which had been made againfl them, en- 
deavoured to prove, that Brown and Jones, by 
bribery, or promifes, had. difqualified themfelves, 
even if the majority of legal votes had been in 
their favour, and confequently that, at all events, 
they could not be declared duly elefted. 

[156] All the afts of bribery, and the corrupt pro- 
mifes, charged on the two fitting members, were 
by the intervention of agents, and long before the 
tefie of the writ. It appeared, that, when the gifts 
and promifes were made, Mr. Cuft and ** his part'- 
ner^^ were mentioned to the voters, but Mr. 
Innes's name was not fpecified, and was not at all 
known in the borough till a few days before the 
• eleftion ; when he canvaffed along with Mr. Cuft 
and his friends. All thofe who had engaged their 

votes 
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votes for Cuft and ** his partner^* voted for Ihncs 
as the partner. 

The promifes imputed by fome of the witnefles 
called on the part of the fitting members to Brown 
and Jones, were faid to have bf en made diredily by 
themfelves, during their canvafs on the elcdtion- 
week. 

From a careful perufal of the minutes, it ap- 
peared to me, that, fuppofing the gifts and pro* 
mifes to the voters for Cuft and Innes fuch, and 
fo proved, as to deftroy their votes, yet the evi- 
dence did not go to a number fufficient to leave a [157] 
majority of uncorrupted votes in favour of Brown 
and Jones. This being the cafe, it was, perhaps, 
unneceflary for the Committee to form any opi- 
nion as to the operation of the evidence againft 
the two petitioning candidates, fince they, not 
having the majority of legal votes, could not, ac- 
cording to the law as at prefent underftood, be 
entitled to fit (i). If the Committee had thought 
that no aiflks of bribery were brought home, 
through the medium of perfons to be confidered 
as agents, to the two fitting members, they muft 
have declared them duly elefted. The Commit- 
tee therefore, in order to determine that they were 
not duly elefted, muft have been of opinion, both 
that afts of bribery had been committed by per- 

(l) /7i^>/r/r, vol. ii. Cafe 415. Infra, Cafe of Wor« 
ofSu Ives, Note (B.) p. 414, ceiler^ 

fon 
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fons alleged to be agents for Mr. Cuft and Mr-. 
Innes, and that thofe perfons were really to be 
looked upon as their agents. 

[158] ^ It was once my intention to have ftated mi- 
nutely the fa6ks of which evidence was given, to 
cftablifh a privity and conne&ion between thofe 
perfons and the fitting members, becaufe it feems 
to be a defideratum with many, that certain rules 
Ihould be eftablilhed for afcertaining what does, 
and what does not, amount to proof of agency, in 
cafes of bribery. On further confideration I have 
altered my defign, and have refolved to omit this 
part of the cafe, as I had done in the former cafes 
of bribery, reported in the firft and fecond vo- 
lumes of this work, and for the fame reafons. 
Thofe reafons I fliall probably take an opportunity 
of mentioning on a future occafion. 

In the courfe of the caufe many queftions of 
evidence were argued by the couqfel in like 
manner as in the former bribery caufes. This in- 
deed mud happen in all cafes of this fort. 

I . The counfel for the petitioners having begun 

[^59] *^ examine John Loyd, concerning a converfation 
with certain voters, in which the voters had ac- 
knowledged that they had been bribed in order to 
vote for the fitting members; The counfel on the 
other fide objefted to their purfuing their quef- 
tions, fo as to charge the fitting members them- 
felves with bribery, by fuch evidence. After fomc 
argument, the counfel for the petitioners agreed 
*^ that 
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that evidence of the declarations of the voters 
could only be admitted to affed the voters them- 
felves, and not third perfons. The queftion firft 
put, objefted to, and given up, was, ** Whofe 

money did you underftand it to be, which the 

voters faid they had received?'* The queftion 
which it was agreed might be put, and which 
was put, in lieu of the other, was, " Did the 
** voters, when they faid they had received the 
** cledlion money, fay in whofe intereft they were 
^ to vote, m confequence of their taking this 
** money ?" 

2. One William Handover, a witnefs called on 
the part of the petitioners, was going to rfelate a 
converfation which paiTed between him and one 
James Pitman, alleged to be an agent for the fit- [160] 
ting members, and dead fince the election. 

This was objeded to. 

It was contended, that evidence of any ads of 
a fuppofed agent could not be admitted, until 
proof of his being an agent had been previoufly 
produced to the Committee; That the propriety 
of fuch a rule is obvious, becaufe, otherwife, many 
days might be employed in hearing evidence 
againft a perfon, who might appear afterwards to 
have no connexion with the caufe , That, by the 
printed hiftory of the two cafes of Hindon (i) and 
Shatfefbury (2) it appeared that fuch a rule had 
been laid down in both thofc cafes. 

( I ) Sufroi vol. 1. p. 1 73 . ( ») Sufra, voL u. p. 3 1 o. 

On ' 
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On the other fide the counfel infifted. 

That it would be found impradicable to adhere 
to this rule, for that the circumftances which 
were to prove that a perfon had bribed, and that, 
[i6i] in fo doing, he had aded as the agent of another, 
very often the fame, or, at leaft, fo complicated 
together, that they could not be feparated ', and 
that the Committee in the cafe of Briftol had, on 
that account, over-ruled an obje<2:ion like the pre- 
fent (i). 

When the counfel had argued the point, the 
Chairman faid, that he had enquired into what 
had been done by the Committee, in the cafe of 
Shaftefbury, and that he had been informed by thp 
gentlemen who had fat in that Committee, as well 
as by fome of the counfel in the caufe, that, al- 
though on the firft day of the trial a refolution had 
been come to agreeable to what is Hated in the 
printed report of the cafe, yet they had afterwards 
found fuch inconvenience attending the rule, that 
it was agreed on all hands not to abide by it. 
That, accordingly, in the courfe of the trial, it 
[162] was not adhered to after the firft day. 

Upon this obfcr\''ation from the Chairman, the 
counfel for the fitting members defifted from the 
objedtion (2). 

3. One John Triptree, a witnefs called on the 
part of the fitting members, fwore. That fome 
days before the eledlion, Mr. Jones aiked him for 

(1) ^tf^ra, vol.i. p. 280. 

(2) Fide infra. Cafe of Worceftcr, Note (A.) 

his 
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his vote, and faid, that if he would vote for him 
he would give him fifty guineas after the ele&ion. 
That, until he came to town in confequencc of 
the Speaker's warrant, he had never mentioned 
this circumftance but to one Target, a perfon who 
had been a witncfs in the beginning of the caufe, 
but who had died pending the trial, and before 
this evidence was given by Triptree. That iGnce 
he had been in town, and before Target dieds he 
had mentioned it to fcveral perfons, of whom he 
named three. 

The counfel for the fitting members propolcd 
to call thofe three perfons to corroborate what 
Triptree faid, of having mentioned the promife of [i6ij 
the fifty guineas to them. 

This was objefted to. 

It was faid. That it is an eflabllfhed rule^ that 
when a witnefs is examined in chief to any fa^ 
you are not to call evidence to corroborate his tef* 
timony, unlefs the oppofitc party fhall firft bring 
evidence to impeach it. To prove how ftriftly 
this rule is obferved, a cafe was cited of Halliday v. 
Sweeting, which had been decided in the court of 
King's Bench about a week before (Michaelmas, 
1 6 Geo. IIL) That cafe was (hortly this : Mr. 
Halliday, one of the members for Taunton, after 
the determination of laft year in his favour ( i ), 
brought an aftion on the ftatute of 2 Geo.II. 
cap. ;t4. againft Sweeting, to recover the penalty of 

(1) ^«(/rtf, ToL L p. 375* 

500/. 
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500/. for having offered a bribe to one White. 
To prove the faft (at the affizes) White was called 
and fwore to the offer. After he had been exa- 
mined, his wife and fitter were called to prove» 
that, before the trial, he had told the fame ftory 
U"4J to them. An objedion was made to the ad* 
miffion of thofe witneffes, a3 no evidence had 
been produced to impeach the tcftimony of 
White. The plaintiff's counfel had prefumed 
his credit would be attacked, becaufe he had 
been contradicted on the trial of the Taunton 
cle&ion, before the Committee. The Judge of 
affize admitted the corroborating evidence; but, 
as he declared, with great reludance ; and, on a 
motion for a new trial, on the ground of its inad- 
miffibility, the court granted the new trial. 

The counfel for the fitting member anfwered; 

That the rule contended for, is not general; for 
that, in cafes of rapes, after the woman has given 
her evidence of the rape, it is the conftant prac- 
tice to admit her friends and relations, to prove 
her having told them of it about the time when it 
happened : They faid, that it was from candour 
they had propofed, at that time, to call the wit- 
neffes to corroborate the teftimony of Triptree, 
[^"5J in order that he might have no opportunity of com- 
munication with them before they ftiould give their 
evidence. 



The 
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The counfel for the petitioners infilling on their 
objeftion, the point was given up on the part of 
the fitting members. 

4. James Corry being called, was rejeded, be- 
caufe he was one of the two perfons who had fign* 
ed the petition on behalf of the eledtors. His in* 
admiflibility was on all hands agreed upon. Simi- 
lar inltances have occurred before (everal other 
Committees, during this and the laft feffion, 

5. One Charles Gillet was proved to have re- 
ceived ten guineas, in order to vote for the fitting 
members ; and it was admitted, on the part of the 
fitting members, that, by this adt, his vote was 
deilroyed. But the counfel on that fide having 
called him to give evidence, that he did not know 
the money to be Mr. Cuft*s or Mr. Innes's; 

The counfel for the petitioners obje&ed to his [i66] 
teilimony, on the ground of its tending to excul- 
pate himfelf. 

The Committee over-ruled the objedtion. 

In fad:, however, he was never produced as si 
witnefs. 

. The Committee, after hearing the evidence of 
one James Rogers, and confronting him with fomc 
other witneffes, having cleared the court, refolved, 

*' That the Chairman do report to the Houfe, 
** that James Rogers, being called as a witnefs be* 
** fore the Committee, has grofsly prevaricated in 
^ giving his evidence." 

And, accordingly, on the fame day, (Monday, 

a; Nov. 
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27 Nov. 1775) agreeably to the 26th feftion of 
10 Geo. III. cap. i6. the Chairman did report to 
that effcSt -^ and the Houfe berng moved, that the 
entry in the Journal of the Houfe, of the nth 
day of May, 1772, of the proceedings of the 
[167] Houfe, in relation to Mary Hoffe (i) might be 
read ; and the fame being read, the following or- 
ders were made : 

Gtrdered, " That the faid James Rogers, having 
grofsly prevaricated in giving his evidence before 
the Seledt Committee, appointed to try and de- 
termine the merits of the petition of Richard 
Brown, and Inigo William Jones, Efquires, and 
alfo, the petition of James Corry and John 
Cox, on behalf of themfelves and others, being 
inhabitants, houfeholders, pari(hioners, and 
others, within the borough of Ivelchefter, in the 
county of Somerfet, feverally complaining of an 
undue eleft ion and- return, for the faid borough, 

" be, for his faid offence, committed to his Ma- 

*' jefty's gaol of Newgate." 

Ordered, " That Mr. Speaker do iffue his war- 

^* rant accordingly (2).'* 

[168] On Friday the ift of December following, the 
Chairman prefented to the Houfe, in confequer.cs 
of a motion for that purpofe, a petition of Rogers, 
fetting forth, "That he was extremely forry for 

(1) Sufra, vol. i.p.8S> 89* (2) Votes, p. 127/128. 

" having 
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** hairing incurred the difpleafure of the Houfe, 



€€ 
€€ 



by prevaricating in his evidence before the Com- 
mittee ; that he was fenfible of his great offence, 
and of the jufliice of the Houfe ; and hoping, as 
^^ his farther confinement would be prejudicial to 
** his health, that the Houfe would order him ta 
« be releafed (i),'* 

On this petition it was ordered. 
That he (hould be brought to the bar of the 
Houfe, on the Monday morning following, in or- 
der to his being difcliarged, and that the Speaker 
fhould iffue his warrant accordingly (2). 

On Monday, the 4th of December, he was, ac- 
cording to order, brought to the bar ; where he re- 
ceived a reprimand from the Speaker, and was or- [169] 
dered to be difcharged out 6f cuftody, paying his 
fees (3). 

During the whole courfe of this caufe, the Com- 
mittee made it a rule, to order the clerk to read 
over to every witnefs, the minutes of his evidence, 
that he might fet right any miftakes made in tak- 
ing it down. 

They alfo made it a rule, where one witnefs di- 
reftly contradidted what another had fworn, to 
call in fuch other witnefs, and confroirt them toge- 
ther. 

On Monday, the 4th of December, the Com^ 
mittee, by their Chairman, informed the Houfe, 
that they had determined, 

(i) Votes, p. 149. (2) Hid. (3) liij. pJi^y 

Vol, III- K That 
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That none of the four candidates were <July 
de&ed. 

. And that the laft eleftion, for the borough of 
Ivelebefter, was a void eleftion (i). 
[17^] On which a warrant for a new writ was imme- 
diately ordered (2). 



(i) Votes, p. 153, 



(a) Hid. 
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of the BOROUGH of 
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AND ITS 

CONTRIBUTORY BOROUGHS, 
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The Committee was chofen oa Tuefday, the 28di of No*- 
vember, and confiftcd of the foUowingiGentlemen : 



John Orde, Efq. Chairman - 
Matthew Wyldbore, Efq. 

Hon. Charles Finch - - - 

James Wbrfley, Efq. - • - 

Anthony Bacon, Efq. - - - 

Sir George Howard, K. B. - 

Charles Dundas, Efq. - - - 

Abel Smith, Efq. - - - - 

Sir John Goodricke, Bart. - 

Thomas Lifter, Efq. - - - 

Jervoife Clarke, Efq. - - - 

Sir George Robinfon, Bart. « 

George Pitt, jun. Efq. . - - 

Nominees, 
Of the Petitioners : 

Robert Henley Onglcy, Efq. - 

0/the Sitting Memben : 

Bamber Gafcoignc/Efq. - • 



-•^ fMidhurft. 

Peterborough. 

Caftle Rifmg. 

YarmouthjHants. 

Aylefbury. 

Stamford. 

Richmond. 
Q Aldbor. Yofkihire 
g i Pontefrad* 
^ J \ Clitheroe. 

Yarmouth, Hant^ 

Nortiiampton. 

Dorfetihire. 



Bedfordfliire. 



Truro. 



Petitioners: 
Thomas Johnes the younger, Efq. 
Several BurgeiTes of the Boroughs of Cardigan, Aberift- 
wyth, and Lampeter, on Behalf of themfelves, and othef 
legal BurgeiTes of the £ud Boroughs. 

Sitting Member : 
Sir Robert Smyth, Baronet. 

Counsel, 

For the Petitioners : 
Mr. Mansfield, Mr. Lee. 

For the Sitting Member : 
Mr. Kenyon, Mr. Graham« 
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Of the BOROUGH of 



CARDIGAN, 



AMD ITC 



CONTRIBUTORY 30ROUGHS. 
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ON Wednefday, the 29th of November^ the 
Committee being met, the two petitions 
were read. They were both nearly in the ikna? 
words, ,and fet forth; That, at the ktc cleftion, 
when Mr. Johnes and Sir Robert Smyth were can- 
didates, the former had a majority of legal votes 
upon the poll ; That Thomas Colby, Efq. the re- 
turning officer, permitted a great number of per* 
fons to poll for Sir Robert Smyth, who had no 
legal right to vote, and rejeAed the votes of divers 
others duly qualified, who offered to poll for Mr. 

K 3 Johnes j 
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Johnes ; and was guilty of many other notorious 
afts of partiality and injuftice (i). 

* The laft determination of the right of eleftion 
being next read, appeared to be as follows ; 

7 May, 1730. Refolved, ** That the right of 
** eledlion of a bur^^fs, to ftrve in Parliament for 
** the town of Cardigan in the county of Cardigan^ 
'^ is in the burgeffes at large of the boroughs of 
** Cardigan, Aberiftwyth, Lampeter, and Atpar, 
^* only (2)/' 

Then the ftandiijg order of 16 Jan. i73<"'6 was 
read (3). 

The following circumftances relative to the con-^ 
ftitution of the difFeretit boroughs, (which were in 
part proved in the courfe of the caufe, and have in 
part been coUefted from the information of tho{Q 
who are in a fituation to be beft acquainted with 
them,) are premifed to what is properly the hifr 
tory of the cafe, in order to render more intelligiblQ 
the feveral ppjnts that occurred, and were argued 
and determined on the trial. 
[17 r] CARDIGAN, the moiAer borough, where the 
eleftion is holden, and tp which the others are faid 
to be contributory, is ^ borough by prefcription. 
Its prefent conftitution depends either on prefcrip- 
tion, or charters granted at different tinges, and 
under different reigns. Of thofe charters there is 

(0 Votpj, 31 Oa. 1 77 J, (3) Supra, vol. u p, 99^ 
(2) Jouf^. vol. XKh p. 574. 

'i?oi; J. ' ' • ' 
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dne of the 14th Hen. III. granting an exemption 
to the burgefles of Cardigan from tolls, paflage^ 
and pontage ; one of the 34 Hen. III. ; one of the 
13 Edw. I.; one of the 15 Ric. II.; one bearing 
date 2 2d of September, in the 19 Ric* II. and con- 
firmed in Parliament in the i ft Hen. VIII. ; and 
two of Hen. VIII. the firft bearing date the 12th 
of May, in the 4th year, the other, dated the 24th 
Oftober, in the 1 9th year, of his reign. 

By the laft mentioned, among other things, the 
King grants. 

That the burgefles, and their fucceflbrs, for 
ever, (hall of themfelves chufe one mayor ^nd 
^* two bailiffs, on Monday next after the feaft of 
** St. Michael, who (hall do and exercife that 

which belongeth to the offices of mayor and [lyfil 
bailiffs, within the town of Cardigan, and bo- 
rough of the fame, having firft been fworn before 
** the chamberlain of South Wales, or his lieute- 
*' nants, faithfully to perform thofe offices." 

No records, or entries of the proceedings, of 
the borough have been preferved, of a date prior 
to the time of Charles I. 

There are two courts holden before the mayor. 
One, the town-court, for the trial of civil adtions. 
This court ufed to be kept on every Monday fort- 
night, throughout the year ; but it has been neg- 
led:ed for fome.years^ and no bufinefs done at it. 
The other is the court leety for the town and liberties 
of Cardigan. This is holden twice a year j c;/2. on 
the firft Monday after Michaelmas, when the mayor 

K4 and 
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and bailiifs are chofen accordiag to the charter ^ 
^d on the firft or fecond Monday in May. 

At the courtoket, the mayor a&s as ileward^ and 
a jury of burgefles is fworn to inqiure into, and 

[177] P^^^^^t* ^^^ matters belonging to the corporationt 
and all maaerial rights. New bui^efies are, pro* 
perly fpeakii^, eledted by this jury ; for they pre- 
iexit fuch perfons as they think fit to be made free 
of the borough, the form of prefentment being, 

" We prefent J. F. of " >  , in the county 

€i q{ , ^ yeoman, (or Efquire, &c.) to be 

" a burgefs for the town and borough of Cardigan, 
^ in the county of Cardigan ;" and the peribn (o 
prefented may come at any future time and take 
the oath of a burgefs, which is adminiftered by 
the town-clerk in the prefence of the mayor. No 
previous title is neceflary in order to be made a 
bulges. It appears to be the uiage to adjourn 
thip courtrleet for the purpofe of prefenting bur^ 
geffes for we^ks or months, without obferving any 
« particular days for holding it in confequence of 

fuch adjournment. 

Till the year 1765, when the laft general ftamp aft 

[178] (x) was made, the names of the burgeffes prefented 
and fwom, were entered or eqroUed in the court-leet 
book J and, from the eftabliftiment of the ftamp laws 
till the alteration made in them by that ftatute, each 
burgefs fo prefented and fwora, had a docket of his 
^miffion, written on a flip of damped parchment, 

(l) { Geo. III. cap. 46. S«fra, vol. il. p. 158, to i6a 

mi 
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and figned by the mayor and town-clerk, delivered 
to him. Since 1 765, in confequence of the change 
then introduced in the law on this fubjeft, a damped 
book has been kept, in which the town-clerk, at 
his leifure, enters the names of the new buigpfles. 
This is called regifkering, or enrolling. 

In the entries of the old prefentments be* 
fore 1765, oppoiite to the names of the perfons 
fworn, is written " JurT or "S.***^/. e. ^^ fwarn^^ 
and after fome names ^' A. and S/' which fome of 
the witnefles examined before the Committee ex- 
plained to mean, ^' appeared and fwom.*^ Some- 
times '^ R" is written after a name, which is faid 
to mean " rejeSed or refufed^y^ though in the [179] 
more modern prefentments it means " regtfteredy 
When there is no fpecial date annexed to the mark 
£gnifyii^ that a burgefs has been fworn, it is pre- 
fumed that he was prefented and fworn at the fame 
time. In cafes where he has been prefented at one 
court, and fworn at a fubfequent one, the date of 
the fwearing is annexed. 



For example. 




•' Prefented, 3 Oft. 1720. 




*^ Tho. John, jun. 


>•. 


f* Evan Jenkin, 


R. 


*• John ap John, 


R. 


1 
« William Jones, 


f Jur. 10 Ave. 

1 T^-.,»' 



Jn the year 1653, a Common Coiuicil, which 

* ^g^rr^ If a perfon, after he is prefented, can be reje^ed ? 

was 
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was no part of the ancient conftitution, was efta'- 
bKlhed in the following manner. At the court 
leet held on the 9th of May in that year, the jiiry 
prefented. That it was neceflary that a council of 
[180] Twelve, being aldermen^ ^ and fufficient buigefles 
of the faid town, fliould be added to the mayor 
for the time being, to advife him for the good of 
the corporation. Twelve perfons were accordingly 
named in the fame prefentment, and were the firft 
Common Council ; and vacancies by death or 
otherwife, have ever fince been prefented by the 
jury, and filled up from time to time by the 
majority of the furvivors. The proceedings of 
this Council are entered in a book called the Coun- 
cil-book, which will be mentioned afterwards. 

ABERISTWYTH is a borough by prefcrip- 
lion ; is governed by a mayor and two ferjeants ; 
and has a court-leet holden twice a year, where 
burgeffes are made in like manner as at Cardigan, 
the mayor being the prefiding officer of the court. 

LAMPETER is alfo a borough by prefcription, 
governed by a port-reeve and two ftewards. The 
port-reeve prefides in the cburt-leet, and burgeiTes 
are prefented and /worn as at Cardigan. 

[181] The borough of ATPAR is likewife prefcrip- 
tive. The chief officers are a port-reeve and two 

* ^ar. What conftiiutes an Alderman in this borough ? 

bailiffs. 
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bailiffs, and the method of creating burgefles the 
fame as in the other three boroughs. In 1741 
judgment of oufter having been obtained againft 
the port-reeve of that year, there has been none 
chofen fince, nor any corporate aft done in the 
borough. The members of the corporation are 
now faid to be reduced to two burgefles* ; and 
even they, when they came to poll at the laft 
clcftion, could not, or, at leaft,- did not, produce 
any damped entry or docket of their admii&on. 

As no particular qualification is neceflaiy in 
order to be chofen a burgefs of any of thefe boroughs, 
and as all burgefles, whether refident or not, have 
a right to vote, it has been ufual, previous to an 
cleftion, to admit great numbers. Above 4000 
were admitted at Cardigan alone between the be- 
ginning of the year 1774 and the laft eleftion, 
which was in Oftober of the fame yean Their [182] 
votes, however, were not good on that occafion, as 
they had been admitted within the year. 

The eleftion began on the zoth of Oftoben 
Aniong feveral rules laid down and followed by 
the mayor, during the courfe of the poll, one was, 
** That he would admit every perfon to poll who 
*^ would fay he was a burgefs of one of the four 
f^ boroughs, and had polled at a former eleftion." 
Mr. Johnes's managers objefted to this rule, and 
infifted, that none ftiould be allowed to vote who 
jjid npt produce entries of their admiflions on 

fl:amps 
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fiamps if admitted buigefies fince 1 765, or ftvnped 
dockets of their admiffions^ if made free prior to 
that time. The mayor, however, adhered to the 
rule, and only demanded to fee the (tamped ad- 
miffion of fuch as had never polled before* The 
corporation books of Cardigan, Aberiftwyth, aivi 
Lampeter, were on the table, and when a reference 
to the books was demanded on the part of Johnes, 
the managers, on the other fide faid, " There are 
[183] " the books, you may look at them 5" to which 
they replied, that it was incumbent on the voter 
to prove his title. After this fort of difpute, the 
mayor admitted the vote, if for Sir Robert Smyth, 
without any reference to the books. 

By flat. 3 Geo. III. cap. 15. § 4. *^ The corpo- 
ration-books (liall be referred to at the eleftion, 
in cafe any difpute (hall arife touching the right 
of any perfon to give his vote thereat." The 
admiffions of all thofe who voted for Johnes, were 
produced before they polled ; and both the mayor, 
and the managers for Sir Robert Smyth, often 
examined the entries and admiffions, and put 
queftions to Johnes^s voters concerning their being 
the identical perfons whofe names appeared in the 
books. Of thofe whofe votes were received for 
the fitting member, about 249 declared at the poll 
that they had no admiffions to produce. About 134 
faid, they never had any admiffions. 

On the morning of the eleftion, at the mayor's 
lodgings, before the poll began, Mr. Penoyre Wat* 
kins, the principal manager for Johnes, having 

aiked 
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a&ed the mayor what rales he meant to follow at 
tte poll, Mr. Cuthbert, a gentleman who attended 
as counfel for Sir Robert Smyth, anfwered, in the 
mayor's prefence, " The legal right will be the 
** mayor's rule of conduft.^' On his aiking, 
What evidence he would require of the right of a 
buiigefs ? Mr. Cuthbert anfwered, ** What was 
done at the laft poll will be legal evidence of the 
right.*' It appeared, that, at the eleftion to 
which he referred, they had begun by requiring 
evidence of the admiffion of the voters, but that 
afl the parties had, afterwards, agreed (in order to 
flioften the duration of the poll, and prevent con- 
fufion and a fcarcity of provifions, which were appre- 
hended from the immenfe concourfe of people) to 
admit^on the poll all who claimed a right to vote, 
and that there Ihould be a fcrutiny after the poll. 
Afterwards, on fome breach of the agreement 
during the courfe of the poll, the fcrutiny did not 
thke place. 

Mr. Cuthbert, being examined as a witnefs, faid, [185] 
That, on the morning of the eleftion, during the 
COnverfation mentioned to have taken place at the 
mayor's lodgings, one of Johnes's agents afked the 
mayor. If he would grant a fcrutiny, if demanded? 
and that the mayor replied, " I have no objeAion 
** to it," and faid, he would grant it. He faid, 
he was fure the queftion was afked by one of 
Johnes's agents. That he thought it was Mr. 
Penoyre Watkins ; and that he (Mr. Cuthbert) 
always underftood that the mayor had given a pro- 
mi fQ 
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mife of granting a fcrutiny. Mr. Watkihs Ikicf, 
in his evidence, that he recoUefted nothing of that 
fort, and did not remember there had been any 
talk about a fcrutiny. 

Such was tlie principal and moft effcntial part of 
the evidence concerning the conduft of the mayor, 
and the partiality charged upon him by the peti- 
tioners ; in confequence of which their counfel con- 
tended, that, as all who prefented themfelves for 
[i 86] Sir Robert Smyth, faying they were bui^ffes, and 
had polled at former elections, were received on 
their own aflertion, without any evidence of their ^ 
right, it now lay on the counfel for the fittn^ 
member to produce evidence before the Committee^ 
to eftabliQi the right of all his voters ; except 
thofe, who, not having pretended that thcr^ had 
ever polled before, produced their admiflions at 
the eledion. The number of thofe laft-mentioned 
was confiderably under loo. 

After fome argument on this head on the firfl: 
<ky of the trial. Sir Robert Smyth's counfel the 
next morning, without defiring any refolution or 
directions from the Committee on the fubjeft, 
undertook to prove the rights of his voters. 

The numbers on the poll were. 

For Sir Robert Smyth 1488 

For Mr. Johnes 980 



Majority for Sir Robert Smyth 508 

In 
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In order to facilitate and (horten the bufinefs of 
the Committee, the agents on both ^ fides were 
dire&ed to meet and examine the poll for Sir Robert 
Smyth, with the books of the corporation (A). . 
This was done -, and, in confequence of their joint 
examination, it was agreed that, of the votes for 
the fitting member, 

L A certain number was not to be found at all 
in the books. 

IL That the names of a certain number were in 
the books, but that the defcriptions added to thofe 
names in the books, and on the poll, were not the 
fiune. Forinftance, on the poll, FoJ. 71. N"* 19, 
was. entered, 

'^ Amaziah Owen of Landiffilia, in the county 
^ of Carmarthen — Burgefs of Cardigan/' 

And the entry in the corporation-book which 
was fixed on by Sir Robert Smyth's counfel, as 
cx»Tefponding to the fame perfon, was, 

^^ Amaziah Owen, of the parifh of C/edyy in the 
^' county of Pembroke.-*- Admit ted on ftamps, 
^* regiftered 26 October,. 1774/' 

: III.' That a certain number were only found in [188] 
a lift written in the book called the council-book. 

IV. That the admiiiions of a certain number 
were entered on ftamps during the poll. 

V. That the admiflSons of others were entered on 
ftamps after the eledtion. 

VI. And of others within a year before the 
^leftion. 

VII. That the entries refpeding a certain num- 

ber. 
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bcr in the corporation-bo6k, and on the poll, agreed 
both in the names and defcriptions. 

I. Of thofe feven different clafles of voters, the 
firft was given up by the counfel for the fitting mem-> 
ber; and, concerning the others, queftions arofey 
which were argued by the counfel, and feparately 
determined by the Committee. 

II. With regard to the fecond clafs, on the part 
of Sir Robert ^myth, it was infilled. That an 

£189] entry of admiflion in the corpotation books beii^ 
produced, when the name was the (ame with that 
entered on the poll, this ought to be taken as 
prima facie evidence of the identity of the peifon, 
fb as to throw the otius of proving the contrary oa 
the petitioners ; and that a difference of deicriptioa 
in the two entries, where the one deicription was 
not repugn^ant to the other, was not fufficient to 
deftroy the prefumpticm that the perfonwasthe 
&me. That, in a great many inftances, the fame 
perfon was defcribed, in the books, by his tene* 
ment, and, on the poll, by his parifli ; and that^ 
where the pariflies or counties mentioned in the 
books did not correfpond with thofe on the poll, 
flill there was no repugnance, becaufe many of 
the voters might have changed their places of 
abode between the time of their admiffion and the 
kft eleftion. 

The counfel for the petitioners, on the contrary, 
contended. That, though the difference of defcrip* 
tion might not be fuch as to be totally repugnant 
taar irreconcileable, ftill it ought to.be confidered as 

eftahliihing 
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tftablilhing a prefumption that the perfons were 
different ^ fufficient to render it neceflary for the 
fitting member to prove the contrary. That the 
Barnes i>eing the fame could never be taken as 
. evidence of the identity of the perfon, in Walcs» 
where it is well known there are always great num- 
bers of perfons of the fame name, even in the fame 
parilh, and that there are not, perhaps, above a 
dozen of different names in a whole county* 

After this point had been argued, the court was 
cleaied, and when the counfel was called in again, 
they were informed by the Chairman, that the 
Committee had refolved. 

That the counfel for the petitioners J9iould make 
their objedkions to each individual vote ; and that^ 
when the defcription in the books fhould appear 
to differ from the defcription on the poll, it was 
incumbent on the counfel for the fitting member [191] 
to remove the pbjeftions, fo as to reconcile the 
difference. 

III. The next queftion was, Whether d lift 
entered in the council-book of Cardigan^ purport^ 
ing to contain the names of burgeiTes whofe pre- 
fentments had been loft, ftiould be read as evidence 
-'bf the right of perfons who had polled oh the 
authority of that lift. 

Daniel (xwyn> the town-clerk of Cardigan l^dog 
fwom, produced the council-book, in which there 
is the following entry t 

** Cardigan Town and Liberties i 0&. 1 739, 

** At a Common Council holdcn and kept in 
^ md for the fiud town and liberties^ at the dwd« 

Vot. HI. JL •* ling-faouft 
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** ling-houfeof John Recs of the faid town, ifln--^' 
keeper, on Monday the firft day of Oiflober^ 
1739, before Thomas Davis, Efq; mayor, Tho- 
^ •* mas Pryfe, Efq; common-council man, Thomas 
[192] •* Knolles, Efq; alderman, James Lewis, Efq; al- 
'* derman, William Parry, Efq; alderman, Thomas 
^ Lloyd, gent, alderman, Abel Griffith, gent* 
** alderman, Pritchard Pryfe, gent, alderman, James 
** Lloyd, Efq; common-council man, and John 
** Lewis, Efq; alderman :" — , 

♦* It is likewife ordered. That Mr. Jacob Rice, 
•• town-clerk of the faid town, do, with all con- 
venient fpeed, examine and infpeft into the 
fuits^ roUs^ prefentments, and other records of 
this borough, and do thereout make and prepare 
^ new fuit-roll, containing the names, additions, 
^ and places of abode, of the burgelTes of the 
*• faid town, and that he do take care to omit 
^* thereout, all fuch perfons as are dead ; and that 
•* the fame, or a true copy thereof, be afterwards* 
" entered in this common-council book, for the 
** better knowledge and difcorcry of the burgcflcs, 
'^ for the time to come ; and thereby to prevent 
*" any' future impofition upon the mayor, alder- 
[193] •*♦ mert, common-council men, and b^rgefics^ of 
*^ this corporation, by { i ) perfonating other bur* 
*** geffes, or otherwife howfoever,** 
* Signed by the mayor and other perfoKS above 
recited^ * : 

; ii) Td mtikM this ftnfe, or '' By perfrm pft/onati^g^ C^pn^ 
At leaft grammar, it fhonld be, ** untimg h he) bur^Jn.'* [^ 

:• ^ . In 
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' In the Tame book^ the lift in queftion i$ written^ 
Ibearingdate in i74i> with this title ; 

^^ A lift of the burgefles of this town of CardL* 
*^ gan^ in tlie year i74i> alphabetically made^and 
f ^ herein entered) in purfuance of an order for that 
^^ purpofe> made by the mayor and council^ upoi| 
^* Monday the firft day of Odober, 1739/' 

The lift contains. 1289 names, but only between 
60 and 70 of Sir Robert Smyth^s voters refted the 
^evidence of their right upon it. It is not iigned by 
any one* 

Daniel Gwyn was called, on the part of the fit-» 
ting member, and James Lloyd, Efq^ of Maybus, 
on the part of the petitioners, the one to eftabliffa, 
the other to impeach, the Credit and authority of 
the lift, 

Gwyn faid, he has been town^-clerk of Cardigan 
lever fince 176 iv That he became acquainted with 
the corporatlon*books in 1756* There are no pre^ 
fentmentsof burgefles to be found, from 1708 to 
1756, except a few in I7i7> and fome in 1733* 
and 1734 (1)5 and no corporation-books from 
1733 to 1756, except fome court-drolls, and the 
counciUbook (2}. The lift has been in this hooli 

(t) l^iken^ For a great (2) la the clerk's oinutcs^ 

many, bearing date in foine of he fays^ *" and an old book^'^ 

the intermediate years, were bat he clearly meknt^ ihf 

itt forth in the brief for the coancU"'book» 
petitioners^ 

t.» ever 
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ever fince it has been in his cuffiody, and has nef^cr 
been altered. The book was produced, and re« 
ferred to, at a contefted eleftion of a mayor, in 
1 767. Does not remember that* it was referred to 
or relied on, at that time, to fettle any difputed 
faft. Does not know by whom the lift was writ- 
ten. There was a contefted eleftion for Cardigani 
in 1741. 

Mr. Lloyd faid, He had had the council-book 
in his cuftody for years. That the lift was writtea 
juft before the eleftion, in 1741, when thetc was a 
very warm conteft between Mr. Pryfe and Mr. 
^ , Lloyd, his (the witnefs's) father-in law. His (the 
witnefs*s) friends fupported Mr. Pryfe. The lift 
was written at the houfe of the witnefs's uncle, 
who was in the couhcil, but not town-clerk, 
- by Geoi^e Hay nes Jones, who a<5led as clerk to 
his uncle. He (the witnefs) affifted, with one Da- 
vies, in reading over the names from fbmc papers. 
Believes thofe papers were old and new prefent-^ 
ments. Did not know where they were got from. 
They were in his uncle's poffeffion. Does not rc^ 
tnember that Jacob Rice, who was town-clerk, was 
prefent at his uncle's when the lift was made. A 
jgreat number of names were put in the lift, d( 
[196] perfons who had been prefented, but had not beeA 
fworn in. He fpecified two. Some of thofe on 
the lift he knew i^t to be trurgefTes ^at tfiis <fey, 
T)articularly William Edwardes, Efq. member for 
Haverfordweftf. Believes that all the bujigeiTes 

f Since created Lord Kenfington. •  ^l 

- "- *^' T. exifting' 
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itiftitig at the time, were put on the lift* The 
lift was made to ferve Mr. Pryfe's intereft. It is 
written on the wrong end of the book, and not 
figned, as all other entries are. He attended at 
1^ elediion in 1741, and the lift was not then re« 
ferred to in any one inftance. There was a con- 
tefted ele<£lion of a mayor in 1767, and a difpute 
which of two candidates had the majority of legal 
votes^ but the lift was not referred to, either on 
that occalion» or at the contefted eleiftion for a 
member of Parliament in 1769. He attended at 
both. 

At the time when the lift was made, he was 
aged between 19 and 20. Was then totally unr 
ODonefted and unacquainted with Lloyd the can- 
didate, whofe daughter he afterwards married: 
Was town-clerk of Cardigan, from i74X to 1760; [197I 
He fupported Johnes at th^ laft ele<9ion, and at* 
ttnded there on his behalf. The book containing 
the.tiftis not confidered as a corporation»book: 
The cotmcil is not an original or neceflary part of 
<die Gonftitution of the borough. (r9* Here he 
^ve an account of the origin and nature of the 
council, agreeable to what has been ftated in the 
beginning of the cafe). The book, as a mere ; 

coi|ncii*book, is authentic, but the lift is not fign-> 
ed, as all other entries in the book are« In 1745, 
lie produced all the books and papers of the cor- 
|X>ration to the Houfe of Commons, in confer 
quence of the Speaker's warnuit^ but having (hown 
the council-book to. the agents for both parties, 
< 13 they 
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they faid it was not evidence, and defined hatt'dot 
to bring it up, Pryfe*s agent (although th^ &ft 
had been written to ferve that intereft) . told him 
not to bring it up^ as not being evidence* Ht 
never knew the council^book referred to^, at any 
eleftion« 

[198] On his crofs examination, an affidavit of his was 
read, fworn in the court of King's Bench,, in 1767, 
in a caufe which took its rife from the contefted 
election of a mayor in 1767* In that 9&^ 
davit, the origin of the council is ftated from 
the council-book, which he there refers to idt 
authentic. After mentiomng the entry of 9 Mayji 
^653, for the eiUbli{hj(nent of a council (i}* 
he fays» in the affidavit, ^* And» in purfuanco 
^' of fuch prefentmentji it. has been tie ^nj^ant 
^^ (vfiam and ufage of the faid town and bo^ 
^^ rough of Cardigan, &c/'; and in another plaos^ 
^ He coi^atafy (nbfirved ike faid (tifimn and t^fage, st 
'^' it apfeared to kaise been before ufedy by the foU 
^^ eouucil'baok'* Thefe words were relied on^ » 
Tepugnant to what be fwsore before the Conomitteo^ 
concerning the council-book, but, when compamji 
:with the account here given of his evidence^ whicli 

[199] I have taken from my own notes, and the nansQtc& 
<£ the clerk, collated together, they appear par* 
Jfe&ly confiltent 

' <:3^The town<)erk, on bis examination^ ididt, 
it had been the ufual^ though not the Qohftant^ 
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prafticc> fitice he had been in his ofEce, to admir 
jaifter the oaths of allegiance and fuprcmacy, to 
the bui^fles when admitted, till 1 774; when there 
was an order that it (hould be dropt. He pro* 
duced a lift with thofe two oaths written at the 
top, andy underneath, a great number of names 
fubfcribed. Many of them, he faid, were there 
when he was made town-clerk. The names of the 
burgefles who had been admitted, and had taken 
the oaths, during his time, had been entered in 
this lift, of which there was a continuation on 
another paper. He faid, he did not confider theie 
as corporation*papers, and therefore had not pro* 
duced them at the eleftion. They were now calU 
ed for on the part of the fitting member, with a 
view to corroborate the efFed: of the lift in thq 
council-boofc J b\}t they were not examined or [200} 
compared with it; and, in the argument, the coun- 
fel for the fitting member did nbt mention them, 
Dpr endeavour to derive any advantage from 
^em« 

» 

Covins'E.h for the Petitioners. 

, It follows clearly from the account which has 
been given of the lift in the council-book, that it 
cannot poi&bly be received as evidence. It was 
not written in purfuance of the orde^ of the coum 
ciU for, by that order, it ought to have been mado 
out by the town-clerk (i). It bears date two 
years after the order, and appears to have been pri^ 

' (i)/7i^TheCafeoftheKingagfttDflMotherfe]l. Strange, 

L 4 vately 
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Vatety prepared, on the eve of a contefted ekdli^ 
by an agent of one of the candidates, at h\% 
houfe in the country. It refers to no record, or 
corporation-book. It contains names of perfons 
proved not to be burgeffes, and, if examined, will 

[lai] be found to give a defcription of perfons, not fuffi^ 
cient to diftinguiih thofe of the fame name. Un^ 
der the letter D, for example, there are no left 
than 19 David Thomas's. Under E, 9 Evan 
Joneses, and 8 or 10 Evan Grifliths*s. There is 
nodifcriminationofany, e>^cept from their places 
of abode; and, as to a great number, even the 
place of abode is not mentioned. The book itfelf 
is not a corporation-book ; and the lift is not au- 
thenticated by any fubfcription, and was never re- 
lied on at any eledtion. 

The admiffion of fuch a loofe entry of name^j^ 
as evidence of the rights of burgeffes, would tend . 
to overturn one of the purpofes of the ftamp-laws; 
which was to eftabliih regular authentic inftru* 
ments, or an authentic repofitory, as the* only 
way of fecuring againft fraud, in qveftions com 
cerning perfons claiming the franchifes of a corpo-. 
lation. Hitherto it has always been underftood, 
that, fince thofe laws were . enafted, the only 
method by which a man ought to be allowed 
to prove himfelf a burgefs, is to produce a (lamp- 
ed docket of his admiffion, if he was made 

[20a] free before 1765; oraftamped entry of fuch ad- 
miffion, if after that year. The only exceptions 
to this rule, are^ either when it appears that,^ the 
claimant having been once poffefled of fuch flapipi 

e4 
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^ document, it has been deftroyed, or loft, with^ 
out any fault of his; or when, having beea entitled 
to this evidence, of his admiifion, he has been re^ 
fuied it by the fault of another* 

Counsel, /(?r th^ Jitting Member. 

The Committee will lay out of the prcfent que{^ ~ 

tion any oblervations that have been made on the 
contents of the lift, fince it was irregular, and imr 
proper, to enter into particular remarks upon what 
it contains, before the court has determined whe<- 
ther it fliall or Ihall not be read as evidence. 

Although the lift does not, in words, refer to 
any prefeatments or books from which it was 
taken, yet it cannot be doubted but that it was 
made in confequcnce of the order of O&ober, 1 73 9.; [203} 
and Mr. Lloyd has acknowledged that it was co- 
pied irom prefentments. It was made, therefor^ 
by the order of the governing part of the corpo- 
ration; and, though not written by the hand of 
the townscierk, the prefentments from which it 
.was taken muft have been furniihed by hin). 
Hence he muft be confidered as having entrufted 
and employed Lloyd's uncle ; and, by the maxim 
of law, " qui facit fer alium, facit per fe^ Mr. 
Lk>yd, indeed, h^s faid, that it was written to \ \ 
|erve the purpofe of an ^leftion, and that the 
names of perfons not burgeffes were inferted in \%. 
Put, at the fame time, he owns that he himfelf 
l^as principally concerned in preparing it. What 
i^r^t can be given to one who comes to prove 

criminaUty 
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criminality in a tranfk&ion in which he was hifft^ 
icif a principal ador ? 

The lift in queftion is to be coniidered as a copy 
of the prefentments, and, as they arc loft, is now 
the beft evidence of the rights of the perfons whofe 
names are contained in it. It ought, therefore, to 
[204J be admitted to be read as fuch — " Where," fays 
Chief Baron Gilbert, in his Treatife upon Evi- 
dence, " a record is loft, a copy of it may be 
** read, without fwearing it a true copy ; for the 
^ record is in the cuftody of the law, and not of 
the party, and therefore, if loft, there ou^t to 
be no injury arifing to the party's private right, 
and confequently if it be loft, the copy . muflb 
*• be admitted, without fwearing any examiiWL- 
" ** tion concerning it, fince there is nothing with 

** which the copy can be compared, and there*- 
** fore it muft be prefmned true, without exami-« 
** nation (i);'* 

If, after all> there fliould be a doubt whether 
♦his lift amounts to legal evidence of what it is of- 
fered to prove, the Committee will adopt a rule 
which is reafonable and juft in itfelf^ and was laid 
ndown by Lord Hardwicke in a corporation cauie 
that came on before him (2), viz. Where there are 
i^^Sl doubts concerning the relevancy of evidence, the 
court ought to- hear it, and judge of the relevancy 
•afterwards (B). 

(1) Glib. La^ir of EvicL p, 22, 2}. 

"In 
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f' In the Tcpky^ the counfel for the pefitioneii pb*' 
fcrved. 

That, on the other fide, they feemed to reft th(f 
admiflibility l f the lift as evidence chiefly on this 
ground, that Mr. Lloyd's te(bmjny Was not to be 
believed, but that Mr. Lloyd had faid nothing ] . * 
which was inconfiftent or unbecoming a man of 
charafter and veracity. That there was no turpi<» 
tude in the fhare which he, when a young man of 
nineteen, had taken, by the diredtions o£ his uncle^ 
in preparing the lift, fince it was not his province 
to enquire into the ufe it was intended for, nor 
could he be prefumed to be capable of judging at 
that time how £ax the fabrication of it was, or 
^iras not, culpable. That, in order to entitle the 
counfel for the fitting member to coniider the lift 
fts a copy of legal documents which have been loft;» 
they ought to prove that fuch documents once ex- 
lfted« That this had not been done. That it t^o6] 
does not fc^owj becaufe there is, during a certain 
period, a chafm in the books of the borough, that 
there once exifted books correfponding to that pe- 
riod ; and that, though Mr. Lloyd had faid that 
the lid was taken from prefentments, it had npt 
been Ihown that the perfons named in thofe pre^ 
fentments had been enrolled in the leet-books 9$ 
tworn and admitted. 

' The Committee, after clearing the courts and 
dcUberating among themfelves, refolved. 

That the lift of 174 1, as entered in the council** 
book> was not ^dmiiSbic ^ evidence. 
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- IV. imf V. The queftions cancembig the |th 
and 5th ctafs of votes ( i ), were taken up, and ar-! 
gue<^* together. 

< The objedtion, with regard to the firft of thenv 
was*principally founded on evidence of a fuppofed 

Jaoy] irregularity in the entries on ftamps which were 
taade during the poll, viz. That they were not 
made by the town-clerk; and that proper enqui- 
ries were not made touching the identity of the 
perfons, but that they were enrolled in the ftamps 
ed corporation-book* and admitted to poll, if their 
namies appeared in prefentments with the letter S« 
fubjoined. 

The Committee, however, determined the ab-* 
j(lra(5t quedion, and fubjoined a qualification to 
their refolution, in order to prevent any infbrenco 
that they meant to tie up the counfel for the peti^ 
tioners from calling in queftion the right of per«» 

I ions in the 4th clafs of voters, on the ground of 

their being in fad different people from thofe 
Whofe names appeared on the prefentments, 

1 The refolution and qu^ificatiop, ^ deUver(3$l 
by the Chairman to the counfel were »s follows ; . : 

jlefolved, ^^That the voters whofe admiffionS' 
** were ftamped during the poll prior to- their vot^ 
*^ ing, are to \>t admitted as legal voters at , thx% 
'^^< eledion.'' 

/ - "The 
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^ *^ Tbit parties are to underftaod that tbtd iSCo^ 
^^ lution goes merely to the legality of the ftamp-< 
** ing the adcniflions during the poU, before the 
*' voters had polled, and not to any other right 

** whatfoevcr (C)." 

The counfel for the petitioner contended^ on the 
^th head, 

' That, by the afts of Parliament, a man cannot 
give the inftrument of his admii&aa as a burgefs 
in evidence, unlefs it be ftamped, and that this 
being thebeft evidence, it muft be proved that 
it has not been in his power to obt^n it, other^^ 
wife no other proof, of an inferior ibrt, can be re* 
ceived. That, as the perfons whofe admiffions 
were entered on flamps after they poUed, did not 
give, and could not have given, this bed evidence 
to the mayor, he ouglit to have rejeded their 
.votes. That, if ie could not legally receive them 
>at the poll, it was now the duty of the Cotnmtitt 
to reject them, fince, with regard to the right of 
each individual voter objeAed to, they were fitting 
in judgement on the very fame caufe which th^ 
mayor, as returning officer^ decided upon at tte [209] 
eledionw .\  

On the part of the fitting mepiber it w^. iii* 

That, where a damp . is requir^ to authciatACAte 

any aft, or inftrument as evidence of fuch a6t, at 

whatever time the ftamp is added, it operates re* 

^ \ trofpedtively. 
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tfofpeftively, and authenticates the inftrument 
from the beginning. That in c^es of admiilion^ 
dte foon as the admiifion is entered on ftamps^ the; 
ftamps confirm the pre-^xifting right, and {\xb* 
ftantiate every aft of the burgefs in the interval 
from his admiffion. That, when an ejeftment has 
been bought, and the plaintiff non-fuited, becaufe 
the deed on which he founds hi^ title was not 
ftamped, on the trial of a new ejeftment^ if the 
deed has beea damped in the interval^ it may bO 
given in evidence, and will prove the title as ac« 
crumg from the firfi date of the deed, not from 
the time of fbunping. That, if an order of Ju A 
tices has been made for removing a pauperj whd 
[210] daims his iettlement under^an indenture of ap4 
prentioelhip, becaufe the indenture was not flamp^ 
ed, on an appeal, if it is fiamped in the interval^ 
the order will be quafhed *. 

That there are many inflances where, when tw6 
ftamps are i^quifiteto a deed, and the deedha^ 
been offered in evidence having but one, the court 
has direfted that it (hould be lent out to have the 
^tber added immediately, and then h^ received if 
in evidence. That, by the indemnifiGation aft df 
14 Geo. IIL cap. 47. § 3. the voters in que^<Hf^ 
(thought at the time of being admitted, they iieg-» 
lefted td enter their admiffions on (lamps,) having 
done fo within the time limited in the (latut^, were 
'«&litkd tQ all ihfi bejiegt and advantages accruing 

to 
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to them as freemen, in like manner as if their ad- 
miifiQns had been (tamped ab initio. 

The feftion of the ftatute referred to, was rcad^- 
and is as follows (i)* 

" And whereas the appointments of divers [211] 
^ clerks of the peace, town-clerks, and other pub* 
** lie officers, and the admiffions of divers mcm- 
•* bers of cities, corporations and borough-towns, 
" or the entries of fuch admiffions in the court- 
** books, r^lls, or records of fuch cities, corpora* 
'* tions, and borough-towns, which, by feveral 
** afts of Parliament, are required to be ftamped, 
" may not have been provided, or the fame not 
" ftamped, or may have been loft or miflaid, be it 
** further enafted, That, for the relief of fuch 
** perfons whofe appointments or admiffions, or 
** the entries of whofe admiffions, as aforefaid, may 
** not hav^ been provided, or not duly ftamped, or 
'* where the fame have been loft or miflaid, it (hall 
and may be lawful to and for fuch perfons, on 
or before the 25th day 6f December, one thou- 
fand feven hundred and feventy-fivc, to provid€f, 
*' or caufe to be provided, appointments and ad- 
^^ miffions, or entries of admiffions, as aforefaid, 
^* duly ftamped, or, in fuch cafes where fuch ap- [a 1 2] 
'^ pointments> admiidions^ or entries of admiffioiiiS^ 

(1) It IS printed in Mr. dofi, npthing bot the i^te Is 
Pickering's 9ifav^ edition oF given, as ft fiinikjr aft paflbs, I 
the Statutes* In the ^tp «di* beUevc^ amraattjrr^ 
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•* as afolrefaid, have bcen^ made or provided, hut 
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have not been duly ft^mped, to produce fticliL 
appointments, admiflions, or entries of admif- 
** fion as aforefaid', lo th^ conimiffioners appointed 
to infpedt and manage the revenues of the ftamp^* 
dutiesj to be duly damped ; which fuch com- 
miffioners are hereby autliorifed j empowered, and 
required to duly ftamp, on payment of the du- 
ties firft payable^ or to have been paid on fuch 
appointments^ admiffions> or entries of ad-^ 
miflions as aforefaid^ without any fine or for-» 
" feiture thereon; and fuch perfoils fo provid* 
*• ing appointnients* admiffionsj or entries of 
admifSons as aforefaid, duly ftamped^ or pro^ 

m 

curing the fame to be duly damped in man* 
•* ner aforefaid, are and (hall be hereby confirmed 
and qualified to aft as clerk of the peaccj town»- 
clerk, or other public officerj or member or 
*^ members, officer or officers, of fuch cities^ cor^ 
" porations and borough-towns refpeftively, to aU 
[413] " intents and purpofes, and fhall arid may hold 
and eqjoy, and execute fuch office or offices^ into 
which he or they has or have been ele&ed, not^ 
withftanding his or their omiffion^ or the omiflion 
of any of their predeceffors, in fuch cities, cor- 
porations, or borough*townsj as afordaid 1 and 
" (hall be indemnified and difcharged of and from 
all incapacities, difabilities, forfeitures, penal- 
ties, and damages by reafon of any fuch omif-^ 
,*^' fion J and none of his or their, adts ihall bo quef* 
^ tioned or avoided by reafon of the iktM*** 
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»  » 

The cotmfel for the petitioners in reply, ad- 
mitted. 

That, where a fUmp is required, when once the 
inflraihent is ftamped, it authenticates and gives 
validity retro(pcdively to a<5ts done before the 
ftaihp was added. That, therefore, on a new elec- 
tion, the burgeffes of Cardigan whofe admifllons 
were entered on (lamps after the laft poll, might 
give fuch admiffions in evidence to Ihew that their [2143 
tight h^d accrued befere the laft poll. But they 
argued that, As thofe men were not poffefled of 
^his legal evidence of their right at the laft poll^ 
'the Committee, wh6 were now trying whether they 
ought to have been admitted to vote on that occa- 
sion, could not proceed on tlie fuppofition of their 
having been then poffefled of fuch evidence, and 
muft therefore confider them as hot having been 
Entitled to vote at that time. That the cafe of a 
•fecond ejedmeht is not fimilar to the prefcrit, a 
•fecohd eje<5tment being entirely a new caufe, and 
like a fecond election, where the parties, if they 
^re become poffefled of new evidence, may avail 
thenifelves of it, That ^ hew trial was never 
;granted iA an ejedtment caufe, becaufe a deed, 
which could not bfe produced on the firft trial, as 
^^Qt being ftamped, hid been ftampcd fincc fuch 
trial. Thati in the cafe put of the removal of a 
pauper, the mgtnal trial x£ the caufe, as to the pa- 
tr(h appealing, is, in truth, at the feflions, as the 
^arifli is not till then heard, and that, to be fure^ 
Voi. m. M the 
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the firft tlmcfuch parifti is heard> they may avail 
themfelves of fuch legal evidence as they are then 
poffeffed of, in the fame manner as, in a trial in 
ejeftment, a party may avail himfelf of a deed 
ftamped after the adtion brought, but before the 
trial. That the cafe is the fame when, a fecond 
ftartip being neceflary, it is added before the 
deed is given in evid^ence. That thofe cafes did 
not apply here, fince the only queftion before the 
Committee was. Whether certain votes received 
by the mayor, ought to have been received by him ? 
That, if they ought not, the Committee could not 
allow them as legal votes at the laft eleftion. 

The Committee refolved, 

That perfons whofe admiflions were ftamped af- 
ter their votes were given, were not to be allowed 
as legal voters at the laft eleftion (D.) 

Vl. The fixth ckfs of voters for the fitting 
member were objetSted to, as falling within the dif- 
[216] qualification of the ftatute of 3 Geo. III. calleci 
the Durham ait. ^ This objeftion, it fhould 
feem, ought to have been made before the two 
queftions immediately preceding, becaufe, if it 
had been determined in favour of the petitioners, 
the two foregoing queftions could not have arifen. 

- The words of the ftatute are thefe : 

' " No perfon whatfoever claiming as a freeman 
•* to vote at any eleftion of members to ferVe in 

*' Parlia- 
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** Parliament fdr any city; town, port, or borough 
in England, Wales, and the town of Berwick 
upon Tweed; where fuch voter's ^ right of 
" voting is as a freeman only, fhall be adrhit- 
ted to give his vote at fuch election, unlefs 
fach person Jia// iave I/een admitted to the free- 
** dom of fuch city, town, or borough, twelve ca- 
** lendar months before the firft day of fuch elec^ 
tion (E)i and if any ptrfon (hall prefume to 
give his vote as a freeman at any eleAion of 
** members to ferve in Parliament, contrary to the 
** true intent and meaning of this aft, he (hall, 
" for eveiy fuch offence, forfeit and pay the fiim 
'* of One hundred pounds to him, her, or them [217] 
** who fhall inform or fue for the fame ; and the 
Vote given by fuch perfon fliall be void and of 
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no elTed. 
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Provided always^ That nothing herein con- 
tained (hall extend; Or be conftrued to extend^ 
to any perfCn entitled to his freedom by birth, 
marriage; or fervitude, according to the cuftom 
or lifage of fuch city, town> portj or borough 

(1).'' 



The co'Unfel for the petitioneris contended. 

That the admiffion meant by the ftatiite is the 
kdmifflon upon damps. That^ till fuch admiifion 
'on (lamps; the party is to be con(idered as having 
jDiily an inchoate right to his freedom, not as being 

(i) I Geo, IIL Cap; 15. { i. 

iif.# M 2« «com* 
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a complete freeman; and that, as the titles of 
birth, marriage, or fervitude, are the only inchoate 
rights excepted out of the difqualifying claufe, 
pcrfons entitled by any other fort of inchpate right* 
as prefentment or eleftion, are within the difquali- 
L^^8] fication. They faid, That, at leaft, the words of 

' the ftatute are capable of this interpretation* That 
there could be no inconvenience, and there would 
be many advantages, from fo conftruing it. That 
perfons chofen bui'gefles have it in their power to 
complete their right by demanding to be admitted 
upon [lamps as foon as they are chofen. Tliat the 
legiflature had two purpofes in making the ftamp 
laws ; one, that the ftamped initruments might be 
authentic documents of the matter contained in 
them; the other, to increafe the public revenue^ 
by the ftamp duties. That both thofe ends would 
be, in a great meafure, fruftrated as to admiflion to 
the freedom of a borough, if it were to be holden 
that a man may be a complete burgefs without any 
ftamped admiffion, and that it is fufficient if he 
procure fuch ftamped admiflion the inftant before 
it becomes neceflary for him to produce it as evi- 
dence of his right* That, if the law were to be fo 
underftood, burgeffes would never think of hairing 
[219] ftamped admiflions, unlefs they ftiould find them 
neceflary for a fudden -occafion,/o that many woul^ ' 
die without ever having been admitted upon 

•ftamps, by which means the revenue would be de* 
frauded, and the legal evidence of fuch perfons hav* 



ing been freemen would be loft. 



a» 



C A R D I G A N. %i9 

On the part of the fitting member it was 
anfwered, 

" That, when a burgcfs is elcfted, or pre/enteJ, 
and then /worn in, his right is complete. That the 
fwearing in, is the fort of admiflion meant by the 
ftatute. That, if the dodrine of the counfel fyv 
the petitioner were true, it would follow, that, 
before the ftamp a^s, there never had been fuch a 
thing as a complete right of freedom in a bo- 
rough. That, from the words of the laft ftamp 
ad, it is plain, that the admiil^on is confider^d as a 
thing diftindt from, and previous to, the entry 
thereof upon ftamps, Thef words are, ^* For eyery 
^* ikin, i(C. oq, which (hallbeengrofled, fee, in the . 
** court-book, roll, or record, of any corporation or 
^* company, any emry, minute, pr memorandum of any [220] 
f^ admiffiqn into any corporation or company, the 
^^ fum of two fl^illings/' 

The Committee refolved, 

That it is not neccffary, by the ftatute of 3 Qeo. 
HI. for frectticn, i^fe right in every other refpeft 
is complete a year before an f leftion, to have their 
^miffions entered on ftamps twelve calendar months 
l^cfore, in order %o qualify thein to vote at fpch 
^ks^ion (p.) 

- VII. As to the feventh clafe of voters for the 
fitting member, although both the names and de- 
fcriptions in the corporation-books agreed with 
(hofe on the poll, the counfel for the petitioners 
5,ii M 3 con. 
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contended, That, as there are fuch numbers .or 
perfons of the fame name in Wales, and, as Mr. 
Johnes's agents were not permitted to enquire into, 
the identity of thofe voters during the poll, it was 
now the bulinefs of the counfel fox Sir Robert Sniyth 
tp prove their indentity. 

The Committee, howeyer, refolv^d, 

 . .'  • . • '  ^ 

[2213 That, aa to thi$ clafs of voters, the anus of dift 
proving the identity of the perfpns lay upon the. 
counfel for the petitioners. 

lt\ confequence of the foregoing rcfolutions of 
the Committee, lifts were prepared, by the agents 
on each (ide, of the number of votes which were 
difqualified by fuch of them as were in favour of 
the petitioners; and, (in confequence of this fort 
of fcrutiny) the counfel for Sir Robert Smyth, on 
the 9th day of the trial, admitted, that, as the 
poll then ftood^ there was a i;najority of 58 in fa- 
vour of Mr. Johnes. ' ' ' 

Upon this, Smyth's counfel endeavoured by 
evidence to (how. That the conduct of Johnes's 
agents, before and during the eleftion, had been 
fuch, and that the poll had been fo carried on, on 
his p2w:t, that there was the greateft reafon to be- 
lieve, that thofe perfons who had voted for him, 
* in confequence of ftampedadmiffions in the books, 
were not the perfons who really had been admitted, 
but that they wqre men who had falfely perfonated 
thofe who Were entitled under thofe admiffions : 

That his counfel, therefore, ought to be put 

upori 
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upon identifying his votes, in like manner as the 
counfel for the fitting member had been obliged 
to do* 

The gpeateft p3lrt of the voters for Mr. Johnes, 
\vere burgefies of Lampetir. 

By the ftatute of 3 Geo. III. cap. 15. it is 
cna&ed, " That the mayor, bailiff, town-clerk, or 
other officers, of any corporation, having the cuf- 
tody of, or power over, the records of the fame, 
(hall, upon the demand of any candidate, or his 
agent, or any two freemen, on the payment of 
one fhilltng, permit fuch candidate, agent, or 
freemen, between the hours oS. nine in the mornr 
ing and three in the afternoon, at any time before,^ 
** and within one month after, an election, to in- 
^^ fpe& the books and papers wherein the admiifion 
^* of freemen (hall be entered." A penalty of 
100/. i« impofed oa the officers above fpectfied for 
^very refufal { i ). 

It appeared. That Mr. Lewis Rogers, an atjtor- [223] 
oey, and agent for Sir Robert Smyth, went to Lam- 
peter feveral tij?hes, between the 5th ofO(Stober 
and the time of the eledion, to demand an in? 
fpcftion of the corporationrbooks, of the port-reeve. 
That he never found him at home, and that he 
never enquired for htm any where elfe. That he 
went to Mr. Adams's houfe, (who is lord of. the. 
manor of Lampeter,) to aflc for the books, thinking 
they might be there. That he there enquired foe 

0) §4-. 
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Mr. Adatns*s agent,, (one Jenkins) and for l)«y}4 
Pavies, the town-clerk of Latnpeter^ and was teld-^ 
they were not there. That he left his napie^ and 
the buCnefs ihe came upon, but not in writing. 
One Brookman, who ;^ad been butler to Mr* 
Adams in Oftpber, 1774^ faid. That ht went to 
the door ^y^hen Rpgers alkcd for JcnkinSj and that 
he refufed him admittance. That both Mr. Adams 
and Jenkins had told him^^ that neither Jenkin$„ 
the town-clerk, nor the port-reeve, were to be feen, 
by any body. That the portrreeye was often at 
[224] Mr. Adams's houfe, in the month of O&oben 
That both Mr. Johnes and his father W^e there at 
different times, when the port-reeve was alfp there. 
That the gentlemen were gener^ly in the fame 
room together, and feldom went out. That they, 
had ftamped books before them, which they (aitj 
were the Lampeter books. That he had feen them 
writing in thofe books, but could no^ fay what 
they ^yere writing. That Mr. Jenkins, the town* 
clerk, and the port-rreeye, had all faid to him, that 
the whole eledion depended on tkemfelva^ and tht 
books being kept fecret. 

\t did ^ot appeal that the boo^s had ever been 
demanded of the port-reeve, perfonally, at his own 
• houfe. 

There were marks of rafures in tiiany parts of 
thofe Lampeter books, and it appeared, that, when 
t)bje6lions were made to the identity of Mr. Johnes 's 
voters, on the ground of a difference between the 
accounts they gave of themfelves, and the defcrip- 

tions 
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fioAs in thebook^ or becauTe of rafures in thi 
* entries of their adtni£[k>n^j| his agents p^rticularl)( 
]^lr. Watkins, anfwered> that sAere $oi4d be no avetJf^ 
pteni ag^inji a retord^ and that parole evidence could 
iiot be received to coptradi^ a record, This an* 
flRTcr was often made during the couriV of the 
leleftion ; but Mr. Watkins, in his evidence, faidj 
(bat he had only made fuch anfwer in cafes like 
the following, viz. where a voter declared that he 
Jiad been admitted in April, and, by the entry of 
his admiffion, it appeared to have been in May, 
lieVeral witnefibs faid. That notwithftanding, and 
after, thofe anfwers hy Mn Johnes*s agents, many 
qveftions were put to his vot^ both by his own 
agents, and thofe of Sir Robert Smyth, to afcertain 
^heir identity. That this point was ftriftly fcrutU 
liized. That Sir Robert Smyth's people did not 
tJlkt any evidence to difprove the identity as efta^ 
JWifbed by the examination of the voters themfelves. 
J4r* Watkins iaidj^ he particularly recolleded, that 
feveral had beenjrejefted, becaufe the parole account 
they gave, pf the dates of their admiflions^ differed [226] 
itoxsa the entries in the books; and that none feemed 
io fate received to poll, unlefs the mayor was fatis*- 
fied of their right, nor until the fitting member's 
agents, bejng afked if they ^yere fatisfied, faid they 
were. 

The Committee, afte? l^earing the counfel oa 
both fides on this point, refblved. 

That, as the identity of Mr. Johi^es^s voters Iiad 

beea 
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been fcrutinized at ihe poU^ it was not ^ iaciim* 
bent on hi? CQuijfel to identify them before the 
Committee (DS) -. . '\ 

After this laft refolution was declared, the 
-counfel for the fitting member acquainted the 
Committee, that they had nothing farther to 
jofFei\ The poll therefore remained, according to 
Jheir admiffion, with a majority of 58 in favour of 
^r. Johnes. 

The reader wijl have obferved, that all the ques- 
tions in this caufe, except thofe concerning the 
conftrudtion of Jhe ftamp Jaws, and of the Durr 
[iiy] ham aft, were mere general points of evidence* 
There were^ befides, two particular queftions of 
evidence determined in the courfe of the caufe- 

I. Mr. Watkins, having dated, in his evidence 
before the Committeev the arguments he had urged 
-with the mayor againft the rul^s laid down for the 
condud of the poll, was going on to mention the 
anfwer made by Mr. Cuthbert, counfel fol". Sir 
Robert Smyth, to thofe arguments, 

This was obj^efted to« 

It was faid, that the arguments of coQnfeJ 
^ould be no evidence of the fad:, and that the 
mayor could not be afFefted by whs^t a gentler 
man who was counfel for one of the parties . mi^U: 
have faid. 

The counfel for the petitioners contended. That 
whatever a third perfon faid of the mayor in ^ his 
prefence, was evidence of the ma}^r's condudt on 
that particulajr occafion. 
.. ; The 
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The* Committee, after deliberation, came to the 
following refolution ; 

Refolved, That the anfwers given by Mr. Guth- 
bert, to the arguments of Mr. Watkins, are not ad- 
miflible evidence. 

2. When the Committee had determined, that L?^^" 
the counfel for the fitting member fliould identify 
thofe of his voters whofe defcription on the poll 
jiiffered from that in the book, they were going to 
call Mr. Colby, the mayor, to prove the identity 
of one of thofe voters. 

On the part qf the petitioners it ws^s objecf^ed. 
That Mr. Colby was criminally charged in the 
petitions. That th^ tendency of his eyidenqe muf^ 
\yc to acquit himfelf, and, confequ^ntly;, that hp 
was not anadmiffiblewitnefs. 

It was anfwered, 

That nothing crimins^l had been proved againft 
the mayor; for that it had appeared that, in con^ 
^u&ing the poll, he had adopted the method 
which had been followed at the former ele<flion. 

The Committee, after deliberation, refolved. 
That the mayor could not b? admitted to give 
evidejnce (i). 

t5» Lewis Rogers was not admitted to give evi- [229] 
dence, becaufe he had been in the room during 
the examination of other witneffes, and could not 
fay he was an agent on the trial of the caufe. — - 

V 

(-1) Fidt infra. Cafe of Worce€er, 

The 
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The rule is always made with an exception as to 
agents. 

Cn Thurfdiy, the yih of December, the Com- 
mittee, by tlicir Chairman^ inforaaed the Houfe^ 
that they had determined. 

That TlK)mas Johnes, the younger, Efq; was 
tJuIy elc(flcd, and ought to have been returned 



(i) Votes^p. i66, i(^. 
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pAQE 187. (A.) The grtat lofs of time^ and the cah- 
fttfion, occafioned by the ignoranpe in which the parties 
were^ till the caufe came on, with regard to the diiFcrent 
heads of objedi on made by the oppoHte fide, and die num* 
bers of voters* obje<!ied to under each head, were fenfibly 
felt in this cafe, and in the following cafe of Worccftcr. 
An eafy remedy might be provided. By extending the refo- 
lution mentioned in the Introduction, vol. i^ p. 47. N® v* 
to boroughs^ or by making another itmilar refolution with 
regard to them^ all the fcrutiny and examination, which) 
JKing now carried on by the agents on each fide during the 
trial, clogs and retards the proceedings of Committees itk 
cafes where the voters are numerous and the objeSions 
varioaS) would be anticipatedi The parties would coma 
prepared with the exaA knowledge of what diey meant to 
admit, and what remained to be litigated* 

The enormons length of time which the Worcefter oiufb 
employed, and which I fear may beget, in fome, a relu(£tance 
to take the chance of fcrving on Committees when the cafes 
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are thought to be of die fame fort, has fatisiied feveral mem- 
bers of Parliament of thcr expediency 6f what I now pro-^ 
pofe. I believe it has beeii mentioned in the Houfe tha£ 
fuch an amendment of the former rcfolution, or fuch new 
refolution, Will be riioved.-^— ^As, iti all bciroughs where 
honorary and non-rehdent freemeii vote^ the voters tnayi 
and in fome, I believe, already doj exceed^ iii humbsr, thofe 
bf any (hire, it is obvious^ that the reafons which gave rife 
to the riile refpefiing tounties^ are equally iirong widi 
tegard to fuch boroughs*. 

Nbic P. 005. (B*) The rules confcerniHg the^mifflbility of 

(^•) evidence have been eftabjifhcd chiefly witH a vieW to thofe. 
tribunals, where the departments of trying the (a6ls of 
Caiifes, and of expounding, and daciding upon, the Iaw{ 
ate ehtriifi^d to difFererit perfons; When thofe two pro- 
vinces centre in the fame judges, as in Eledion Com- 
mittees, die fame {lri£tnefs hardly feeitis to b^ heceilarjr: 
Suppofe a (jiieftion upon the admif&bility of evidence l§ 
raifed before a Committee^ and they are required to decide 
tipon it, their duty theil is, to determine, in the chanu^er of 
judged bf the law, whether it is proper to lay the evidence 
oJFered, arid obje£led to, before themfelvess in their other 
capacity of jurymen. Now, in truth, almdft alUhe incoil* 
venience which may be apprehended from an improper iai*- 
preffion, and prejudice, occaiioned by illegal evidence^ isj 
in fuch cafe, already incurred, by Its being ftated as i^hat is 
to be proved, before it is adlualiy produced^ arfd iwt)rn toj 
[232 j in the regular form. There is another reafon why it is hot> 
perhaps, eflential to be fo fcrupulous in the cafe df Com* 
nrittees, as with regard to common juries. The law iap«* 
pofes Committees to be acqltainted with the nature tsi lq;ail 
evidence, and therefore it mud be prefomed, that; if the/ 
do admit evidence which when they hear it, tvns oa% td 

' i 
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be illegal, they will lay no ftrefs^pori it in forming theif Not* 
verdift*. Juries, oil the "contrary, by intendment of law, ^^f2 
are confidered as unacquainted with the nature of legal 
evidence. 

It has often occurred to me^ tha^j in trials at nlft priut^ 
when evidence is obje3ed to, there is an impr^optiety in allow- 
ing the counfel who offers it, to ftate what he means td 
prove in the hearing of the jury, and this for the reaibrt 
already mentioned j, efpecially as jurymen are too apt td 
itifer> that evidence fo offered muil be both true^ and fatal 
to the party who obje£ls to it, merely becaufe it is obje£ted 
to. Perhaps \t would be an improvement, when queflionft 
<^ admiffibility are raifed, that the jury, as well as the wit- 
nefies, ihould withdraw, till the point was argued and de- 
cided. 

. P. 208. (C.) The meaning of the refolution, coupled Nots. 
with the explanation,, is fufficiently clear ; but it might (^-) 
perhaps have been more accurately exprefled in one refolu* 
tion. Thus ; 

Reiblved, " That perfons whofe admiflions were entered 
*« on ftamps bifn-e they voted, but afier the poll began, 
<* were not, $n that account^ difqualified from voting at the 
<* laft dcaion." 

P. 115, 220. 226. (D.) I have ventured to throw thefe Note 
three refolutions into a more accurate aud technical form, (D.) 
than that in which they were delivered ; but, in order to be [2133] 
lure ^t I had not mtftaken their meaning, I was not fatrs« 
fted with gaAering it from the conduft of the parties, arid 
the Coinmittee, in confequence of the refolutions ; I talked 
&e matter over feveral times, both with the Chairman, and 

• tVide » Vcm, 9'S. 357« '^* 5« » 80. Meres ft at, v. Ar^ll^t Hf. 
Jharv^ v. Harvef^ % Cb. Ca. 3 Wilt. 275.] 

the 
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Note the cottnfel on both fides. To convince the reader oJT th^ 

X ij ., propriety of what I have done^ it will be fuffitient to ftatc 

Ihe words of one of the refolations, as communicated to th^ 

counfel, and entered in the minutes j-^^of ihdiy for example^ 

relative to the fixth clafs of voters, (fupra^ p. 226.) 

** Refolvcd, "That[perrohi5 whofe*] Admiflionsfwerc*} 
w ftamped within twelve kalendar months before the eler^ 
^ tion^ are legal voters, within the meaning of the aft df 
^ 3 Geo. I II." 

*^ ...» 

Now it could nevei be the meaning erf the CoitimitteQ 
that fuch perfons were legal vote^ wbati^ver other deF66^ 
there might be in their titie5^, yet the words certainly expreft 
that propofitionv A qualification Kke that added to th^ 
^efi^ution concerning the fourth cla(s ffupra^ p« 208,) was 
ufiderjpodd to be tacitly annexed to this. — The inaccuracy 
arofe in a manner very natural, Jt was fir ft propofed (after 
r'^343 ^^ counfelhad withdrawn) to put the queftion in the nega« 
tive^ thus, *' Refolved, That^ &c. are fwi legal voters/* 
This, in point of form, would have been propers but, wheA 
it appeared that the majority of the Committee were for 
over*ruling the objeclion, iriftead of new framing tile quef- 
tioo, it was only airerei^ by ftriking out th^ word ^' h^/* 

KotiJ Pii Sti6. (E.) It is no wonder that a Want bf pretifioH 

(fi-^ ihoutd fometimes be obfervable in the manner of wording 
7\^fflfWof Conimtttees, for they are" blften thade wiihbut 
preoieditation^ and, if the meaotng of the cotiirt is iiif« 
liciently und^rftood^ it iis not of much impoctahce X6 tl# 
ffi^kulay- caufi (though it i^of importance^ if the refoktiof^ 
i9 to be of authority, in fubfrqmni ct^ts) that it ihcKiJd h4f 
iMq^eiTed with a critical nicety; Inaccuracies iti^fiiatMt$$ art 

^ (The word* Include J between foJutely neceifary to make the ftn^ 
^(^ marks ( } arc not in the t^ncc icosaplete.} 
%mj 40 tlif minxes, but aiie ah- \ 

not 
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not lb pardonable ; yef^ they are too common. The fol- 
lowing is one of many inftances which might be produced: 

Bythe ftatute of 18 Geo. !!• cap. 18. the freeholder^ 
oadi now in ufe was introduced. — By that oath, whic|i 
every voter at a^county eledion is obliged to take, if requjre^ 
by a candidate or any other voter, he is to fwear that he 
has been in the actual poiTeffion or receipt of the rents and 
profits of his freehold above twelve kalendar months \ (unleft 
it came to him in fome of the ways there fpecified). By 
ie£^. 5* it is enaded, in like manner, that no perfon (hall votc^ . 
without having been in adlual poiTeffion, &c« above twelve 
iaUndar months ; unlefs he is within fome of the exceptions. 
There is a fimilar oath and provifion in the ftat. of 19 Geo. [235] 
11. cap. a8, relative to freeholders in counties corporate, and 
the words concerning the twelve kalendar months are ex- 
adly the fame. Can any ene clearly decide whether the 
twelve months are to be computed backwards, from the 
day when the particular voter polls, or from the day when 
the eledion commenced? The interpretation, according 
as it ihould happen to be one way or the other, might, on 
many occafions, decide entirely the merits of an election ; 
for it may happen that many peribns who have been free* 
holders only eleven months at the beginning of the poll, 
fhalt have been in poiTeffion above twelve months at the time 
when they come to vote. The moft obvious conflrudiion^ 
is, that the computation is to be from the day when the 
voter takes the oath, and gives his vote. Yet we can 
hardly prefume that the legiilature meant to draw one line 
with regard to occailonar freeholders in counties, and counties 
corporate, and another with regard to occaiional freemen in 
boroughs f ; and, by the claufe of 3 Geo; III. cap. 15. cited 

in 

• [And (being in the cafe of a that any difference was intended in 

reftriftive law) the conftruftion this refpc^l between voters for coun - 

moft donfonant to eftablifhed rules.] ties in v\^t of lands, and voters 

t [ Muchlefs can we fuppofe for counties in right of rent-charges 

VOL.m. N and 
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in that part of the text to which this note refers, a freeoian 
(who is not within the exceptions of the a£t) in order to be 
entitled to vote, muft have been poflfefied of his franchife 
twelve kalendar months " before thc/iry? day of the elec- 



tion. 



»9 



and annuities, and bj 3 Geo. III. muft have been regiftered twebre 

c. 24. the memorials of rent* kalendar months << before the 

charges and annuities, (§ 3) and ** firfi ^^of theele^ion.*^] 
the alignments theieof, (§ 4) 
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On Friday the 26th of jfanuary, 1776, (which was the 
fecond day of the meeting of the Houfe after the Cbriftmas 
holidays) the Committee for trying this caufe was to have 
been baliotted for, but, as there were not 100 members pre* 
fent, either on that day, or the day following, the Houfe ad- 
journed, and the ballot did not take place till the Monday. 

On Monday the 29th of January, the Committee was 
chofen, and confifted of the following Gentlemen : 

Sir Adam Fergufon, Bart. Chairman ^ f Ayrfhire. 

Sir Waldcn nanmer, Bart. - - 

Francis Annefley, Efq. - - - 

Matthew Wyldbore, Efq. - - - 

Abel Smith, Efq. - - - . - 

Tho. Edwards Freeman, Efqt - 

John Rogers, Efq. - * - - 

John Rolle Walter, Efq. - - - 

Thomas De Grey, jun. Efq. - - 

George Medley, Efq. - .- - - 

Cha. Warwick Bampfielde, Efq. - 

John Tempeft, Efq. - - . - 



(A 

h 

1) 



Richard Crofts, Efq. - - 

Nominees, 
Sir George Saville, Bart. - 
Charles Melli£h, Efq. • - 



I Sudbury. 
I Reading. 

Peterborough. 

AldbroSYorkfh. 

Steyning. 

Weft Loo. 

Exeter. 
\ Tatnworth. 

Seafbrd. 

Exeter. 

Durham. 

Cambridge Univ. 



- -/ 



Yorkibire. 
Pontefrad. 



Petitioner: 
Sir Watkin Lewes, Knight. 

Sitting Members : 
John Walfli, Efq. Thomas Bates Rous> Efq. 

Counsel for the Petitioner : 

Mr. Kenyon, Mr. Hardinge, and (in Mr. Kenyon's abfence) 

Mr. Arden. 

For Mr. Waljh : 
Mr. Mansfield, Mr. Serjeant Grofe, and (in Mr. Mansfield's 
. abfence) Mr. Morris j and afterwards (in it/V abfence) 
Mr. Macdonald. 

For Mr. Rous : 
Mr. Lee, Mr. Cooper. 

fcS* The petitioner's counfel objefted to the appearance ot 
the two fitting members as two diftin£l parties, by feparate 
counfel. This produced a debate in the Houfe, but it was 
allowed without a divifion. f^idefupra^ vol. i. p. 85 to 87; 
(Note S.) * 
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ON Tuefday, the 30th of January, the Com<» 
mittee met, and the petition was read. It 
fet forth ; 

I • That the two fitting members had been guilty 
of bribery, by themfelves and agents. 

2. That the mayor and feverai aldermen, and 
juftices of the city, and many of the conunon 
council, had a£ted as agents of, and had threatened, 
canvafled, and folicited great numbers of freemen 
to vote for, the fitting members, and had promiied ^ 
that they fhould be {j&t down as conftables, and [240] 
have a certain reward £3r their votes; that they 
had bribed, and attempted to bribe with money, 
and otherwife corrupt, a great many freemen, to 
induce them to vote for Mr, Walih and Mr. 

K 3 Rous, 



HO CASE XXX. 

Rous, or one of them ; and were guilty * of divers 
other corrupt and illegal praftices for the fame 
purpofe, 

3, That, by thofe means, and other undue 
influence, the mayor, aldermen, and common coun- 
cil, as agents for the fitting members, procured 
many to vote for them, who btherwife would have 
voted for the petitioner. 

4. That the n^^yor, fevjraj of the aldermen and 
juftices, and the town-clerk, for feveral days be- 
fore, and during the election, had met together, 
and had appointed, and fworn in, many freemen 
(to the number, as the petitioner believed, of 300 
and upwards,) to be conftables, under a promife 
from thofe perfons, that they would vote for Mr, 
Walfh and Mr. Rous, for which they were to have 
certain rewards in money; and that this mppey 

[^41] was afterwards paid to them out of the funds of the 
city, or by the two fitting members. 

5, That a peer and lord of Parliament had, by 
himfelf and his agents, interfered in the eleftiori, 
by publicly canvaffing and foliciting votes on 
behalf of Mr. Walfli, and by ufing threats to inti- 
midate freemen frqm voting for the petitioner in 
violation of the privileges of the Houfe, and the 
freedom of ele&ion, and to the infringement of the 
jights of the Commons of Great Britain. . 

6. That the fherifE and returning officer of the 
city, (Worcefter being a county corporate, and 
the (heriff the returning officer) had rejedted good 
yptes tendered for the petitioner; and had ad* 

mittecl 
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mitted perfons not qualified, to vote for the fitting 

members. 

7. That, by thefe and other illegal means, the 

fitting members had procured a majority on the 

poll; but that the majority of legal votes was in 

favour of the petitioner (i). 

The laft determination of the right of eledlion [^4^ J 

was next read ; and then the Handing order of 16 

Jan. 1775-6 (2). 

The laft determination is as follows : 

n Feb. 1747-8. Refolved^ " That the right of 

" ele&ion of citizens to ferve in Parliament for 
the city of Worcefter, is in the citizens of the 
faid city, not receiving alms, and admitted to 
their freedom, by birth or fervitude, or by re- 
demption, in order to trade within the faid 

city {3)." 

The eleftion began on Wednefday, the 12 th 

of Odober, 1774, and ended on Tucfday, the 

1 8 th. 

The numbers on the poll were. 

For Mr. Rous ------981 

ForMr. Walfh 893 

For Sir Watkin Lewes - - - 736 
For Mr. Bearcroft 312 

So that Mr. Rous had a majority of 245, and Mr. 
Walfti of 157, over Sir Watkin Lewes. 

(0 Votes, 31 Oa. 1775, (3) Joarn. vol.xxv. p. 510, 
p« 3i» 32. col. I. 

(2} Sufrat vol. i. p. 99, 100. 

^ 4 The 
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The obfefts of the petitioner were ; 

I. To prove that bribery had been committed 
by the fitting members, or their agents ; and thereby 
to make the eleftion void, as to them. 

IL To difqualify fiich a number of the voters 
for the fitting memberS;, and to add fuch a number 
to the poll for the petitioner, as to leave a majority 
in his favour, and entitle him to b^ declared xiuly 
eleiSted. 

Ill, To induce the Committee to makea fpecial 
report to the Houfe of the various matters particu- 
larly alleged in the petition, againft the fitting 
members, the corporation, the returning officer, the 
peer whofe influence was complained of, and the 
corrupted voters. 

Ift Head.] On the firft head witnefles were 
produced, who fwore tQ pofitive a<5ts of bribery, 
and promifes, by Mr, Walfh himfelf, and by his 
agents. There was no attempt to charge Mr, 
Rous direSllyi but it was contended,, that Mr, 
Walfh and his agents were to be confidered as 
[244] agents for Mr, Rous, who, therefore, muft bq 
affefted by what they had done, 

lid Head .] On the fecond head there were the 
following objeftjons, to different clafles of votprs for 
,the fitting rnembers. 

I. To a great number^ That their votes ha4 
-been procured by money or prqmifes. This was 
the main point of the cafe, being fufficient, if 
prpyed to the full extent, to . have given the peti- 
tioner a majority over both the fitting members. 



%^ 
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By a charter of James I. the city of Worccfter, 
which was before that time, and continues to be, 
a county of itfelf, is incorporated by the name of 
the mayor, aldermen, and citizens of the city of 
Worcefter. There is a common council compofed 
of two bodies, one of twenty-four, the other of 
forty-eight, making together feventy-two common- 
council men. The number of citizens is indefinite. 
The mayor and fix aldermen, are chofen annually ^ 
out of the twenty-four, by the feventy-two. Thofc 
fix aldermen, and the mayor, are, by their offices, [^45] 
the juftices of the peace for the city. 

The day before the eledtion began, the common ^ . 
council, the greater part of whom were in the in- 
tereft of the fitting members, made the following 
refolution and order : 

II Oft. 1774. Refolved, "That it be recom- 
** mended to the mayor and juftices to appoint 
" fuch a number of conftables as they Ihall judge 
** proper, to preferve the peace, during the elec- 
'* tion of members to reprefent this city in Parlia- 
** iikment." 

Ordered, " That the expences attending fuch 
^* appointment be defrayed by this corporation.'* 

Accordingly, about three hundred were fworn 
^n, and they received one (hilling and fix-pence a 
day from the chamberlain, out of the money of the 
porporation, for a week. All the conftables, ex- 
cept about ten or twelve, were freemen; and 
voted for the fitting members. At former eleftions 
ft bad been ufual to appoint a certain number oJF 

fpecial 
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ipecial conftables to keep the peace; but they 
were not fo numerous as at this election, and they 
were paid in equal proportions by the candidates, 
and not by the corporation. There were feveral 
of the perfons appointed on the prefent occafion 
lame, ^or fo infirm as to be incapable of doing 
the duty oifthe office ; infomuch that, a riot having 
happened during the courfe of the poll, it was 
thought necefTary to fwear in about ten or twelve 
^ able-bodied watermen. Thefe watermen were the 
only conftables who were not freemen. 

From the circumftances juft ftated, it was con- 
tended ; That the appointment of fo many free- 
men to be conftables, was only colourable. That, 
being all voters, and having voted for the fitting- 
members, the money paid to them was to be con- 
• . fidered as bribes given them by the corporation, 
who were the agents of Walfli and Rous. That all 
the votes of the conftables, therefore, ought to be 
ft ruck off the poll. 

Befides this, there were witneflfes who faid, that 
two agents of Walfli, in their prefence, had offered, 
[247] on the 30th of September, to a company of about 
25 freemen, to make them conftables if they would 
vote for Walfli and Rous, and faid they ftiould 
have a guinea from each candidate ; and that many 
of them accepted on that condition. One of the 
witneflfes faid, that he afked whether he might not 
be half a conftable if he polled for Walfli, and that 
he was told he could not be a confliable unlefs he 
would vote for both. Several perfons fwore tp 

decla- 
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declarations of voters who were made conftables^ 
that they had received money from, or on the 
behalf of, Walfti, and that they were promifed 
more. 

There was a confiderable number of out-voters, 
rcfident at London, Birmingham, Kidderminftcr, 
and other places, whofe ,expences were defrayed 
by the iGtting members. It was alfo fworn, that 
they were promifed money for their trouble, by the 
agents. Many declared that they had voted in the 
expeHation of a reward. Some, that they had re- 
ceived the money, after they had polled. 

2. Another objeftion was. That a great number [248] 
of the voters for Walfli and Rous did not appear to 
be enrolled in the corporation-books. When the 
counfel came to this part of the cafe, as there had 
been no previous examination of the books by the 
agents on both fides, ( i ) the Committee direfted, 
that the books (hould be delivered to the agents 
for the petitioner, for the purpofe of fearching 
them ; ahd that they (hould report to the Com- 
mittee, on the day following, the refult of fuch 
fearch. Accordingly, Lord Mahon, (who appear- 
ed as a friend of the petitioner) attended by feven 
or eight clerks, fat up all night, comparing the lift 
for the voters for Walfti and Rous with the corpo- 
ration-books ; and he, as well as the clerks who had 
been employed with him, gave an account, next 
morning, of the method they had purfued, and 
that they had difcovered, that there were 114 per- 

(i) Videfufra^ p. 230, 231. Cafe of Cardigan, Note (A.) 

fons 
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forts 6n the poll for the fitting members whofe 
names were not to be found in * any of the corpora- 
tion-books ; befides 39 who were defcribed dif- 
ferently, in the books, and on the poll, as to their 
profeflion. The manner in which they had exa- 
mined the books was this : An alphabetical lift of 
all the voters for the fitting members was fubdi- 
vided into fix fmaller lifts. The names beginning 
with the letters A. B. and C. being contained in 
one, were delivered to one clerk, thofe beginning 
with D. E. F. G. to another, and fo on. Then a 
pcrfon, affifted by Lord Mahon, read over all the 
entries in the books, from the beginning to the 
end. Whenever he came to the name of any per* 
fon which was contained in one of the lifts, the 
clerk who had the lift, ftruck his pen through the 
name. Having gone through the whole in this 
way, there remained 114 names in their different 
lifts which were not ftruck out, and which there- 
fore, they had not found entered in the books. 
Afterwards, however, on re-examination of tl^e 
books by the agents on both fides, the number of 
[250] perfons not enrolled was reduced, firft to 61, and 
then to 19, The 19 were given up by the counfel 
for the fitting members. 

It appeared, that there had been great irregula- 
rity with regard to the enrolment of freemen. 
Before the ftatute of 5 Geo. III. (i) it had been 
the practice to enrol the freemen on a ftamped 

(1) Cap, /J 6. Fide/ufra, vol, ii. pt 158 to 260. 

book. 
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book, not to give them ftamped dockets of their 
admiffions, as in other boroughs. But they re- 
ceived on their admiflion what they call Copies ^ 
which contain the freeman's oath in print, and, 
upon the top or bottom of the oath, in the hand of 
the under clerk of the deputy town-clerk, a memo- 
randum of the name of the freeman, and the date 
of his admiiEon and fwearing in. The prefent de- 
puty town-clerk had enrolled a great many who 
had produced copies of this fort, on which the ad- 
miffions were mentioned as prior to his coming into 
the office. He faid, he had been informed by his 
predeceflbr, that many had been admitted, and 
had received copies, whom he had neglected to en- 
rol, and that he had defired him to enrol them, and 
promifed thathe would pay him for it, which he had [251] 
done ', and that he had enrolled them according to 
the dates on the copies. He had alfo enrolled 
others, who had no copies, on evidence of their 
having exercifed the franchifes of freemen ; or, on 
the teftimony of perfons who had been prefent at 
former eleftions where their titles were ftridlly 
fcrutinized. 

3. A third objeftion was. That certain voters 
had been made freemen by redemption, i^ui not in 
order to trade within the city. 

4. A fourth. That fome, who claimed as freemen 
by redemption, had only paid a colourable trifling 
fum, and were to be confidered as mere honorary 
freemen. — ^The counfel fpr the petitioner endea- 
voured to eftablilh, that there is a certain valuable 

con- 
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confideration or fine (20/.) paid, when the free-J 
dom of the city is really and bond fide acquired by 
redemption. But this was not much infifted on. 

5. It feems honorary freemen are entitled tor 
cxercife every franchife, except that of voting in 

[252] eledions of members of Parliament. The fons of 
fome honorary freemen, traders in the city, had 
been admitted to their freedom, as having a right 
by birth, and fome under this defcription had been 
received on the poll for the fitting members^ 
Thefe were objeded to. It Was contended, that 
the father could not tranfmit to the fon, by defcent^ 
a title which was not in himfelf. 

6. Two voters were objected to, who live in 
houfes which are in the gift of fix matters, or 
guardians, members of the corporation, and who 
pay no rent, but receive i j. 6 //. a year. It wa& 
argued, that this was a difqualification, under the 
words of the laft determination, being in the nature 
of alms. — It did not appear, that, in former times, 
the votes of perfons living in thofe houfes, had been 
objedled to, or rejected. 

Nineteen perfons, who, before the eleftion, had 
claimed to be admitted to their freedom, as entitled 
by fervitude, offering to prove the execution of 
[253] their indentures, and that they had ferved their 
time, and who were refufed, tendered their votes 
for Sir Wat kin Lewes, and were rejefted ( i ). The 
ground was this: They were apprentices to the 

(I) qu<rre? 

^ cor- 
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corporation for the manufa<Sure of Worcefter 
China, which is carried on without the city ; and 
the mayor and aldermen, who have the right of 
admitting freemen claiming by title, contended, 
that the fervice which gives a title, cannot be to a 
corporate body, and that it muft be within the 
city. — Steel, one of the 19, fued out a mandamus, 
which was tried after the eleftion, and being decid- 
ed in his favour, all the 19 were admitted freemen 
in December, 1774. It was argued, therefore, . 
that they (hould be put on the poll, agreeably to 
the received rule in fimilar cafes (i ). 

Illd Head.] On the head of the fpecial report, 
it was faid, that this cafe required, that the Com- 
mittee fhould, in that manner," teftify to the [254] 
Houfe, their fenfe of the corruption Which had 
taken place; as much at leaft as any of thofe cafes 
which had already been the fubjedt of fpecial re- 
ports. The common-council had, it was alleged, 
been, in their corporate capacity, the inftruments 
of bribery for the fitting members. The pretext 
of appointing fuch a number of conftables, was 
but a grofs artifice, devifed with a view to evade 
the law, and they deferved to be particularly ani- 
madverted upon and punifhed by #the Houfe, for 
fuch a (hameful abufe of their duty, and the truft 
which, by the conftitution of the borough, had 
been beftowed on them. 

(1) Fide/ufra, vol. i. Cafe of Sudbury. In/ra, Cafe of 
of Shrcwibury. Vol. ii. Cafe Derby. 

The 
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The principal ground of complaint againft the 
returning officer was, that, after having rejefted 
voters for the petitioner, who claimed by birth, as 
the fons of honorary freemen, he had admitted 
others in the fame predicament for the fitting 
members. 

When the counfel for the petitioner were going 
L^SS] into the evidence, concerning the interference of 
the peer, complained of in the petition, the coun- 
fel on the other fide objeded to it. They argued, 
that, if the interference was fuch as would not 
have been improper in a commoner, (and the con- 
trary was not pretended) the Committee could not 
take cognizance of it, being only a matter of pri- 
vilege, which was not effential to the merits of the 
eleftion. That fuch an enquiry might have been 
made by the ancient Committees of eleftions, 
which were alfo Committees of privileges; but 
that now there is a diftindt Committee of privi- 
leges appointed annually, before whom fuch a com- 
plaint ought to be carried. 

The Committee, however, thought, that they 
were bound to entertain the evidence, by the words 
of their oath, as they were fworn to try tie matter 
of the petition. 

The evidence on the part of the fitting mem- 
bers was entirely defenfive. The direct afts of 
bribery, and the promlfes charged upon Mr. WaUh 
[256] ^nd his agents, were pofitively contradifted by 
perfons faid to have been prefent when they took 
place ; and, in fome inftances, by the perfons who 

were 
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Were faid to have given, or to have received, 
bribes ; and thofe perfons perfifted in denying the 
afts of bribery, when confronted with the witnefles 
on the other fide. 

As to the conftablesj the purport of the evi* 
dence was, That there had not been above 100 ap- 
pointed, till after feveral propofals for the regular 
condudt of the poll had been rejefted by the peti- 
tioner. That it was firft propofed, that the vo-* 
ters ftiould poll by tallies, which Sir Watkin Lewes 
refufed to agree to> becaufe the two fitting mem* 
bers would have had two tallies for his one. That^ 
on this objeftion, an offer was made, to fufFer him 
to poll a tally for each tally polled by either of the 
fitting members, which he alfo refufed. And that 
he likewife would not confent that a partition 
fllould be built, for the voters in his intereft to 
come to poll on one fide, and thofe in the intereft 
of the fitting members on the other, which was [aiyl 
meant as an expedient for preventing riots. . That, 
at the election ih 1773, which was contefted be- 
t^Veen him and Mr. Rous, (Mr. Jackfon, then 
mayor, being a friend to Sir Watkin) a great num- 
ber of conftables had been appointed of his party, 
who went armed with bludgeons^ and occafioned 
great riots and confulion* That, at the prefent 
cleftion^ there was at leaft 200 or 300 perfons^ 
cailed body-guardfmen, who were chofen by clubs 
of Sir Watkin's friends in the different parifhes, and 
who attended him during the eleftion. That they 
were paid two (hillings a day each, out of a fund raif- 

VoL. lU. O ' ed . 
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ed by the fubfcription of the memtiersof the clubs*. 
That this circumflance had convinced the magi- 
flrates, that at leafk i oo conflabies would be necef- 
fary to keep the peace ; and thaf , when Sir Wat- 
kin declined confenting to any plan for taking the 
poll in a regular manner, it became neceffary to 
augment the number. That, as the intention was 
[^58] to appoint none but inhabitants, and friends to 
the corporation, it was natural that moft of the 
conftables fhould be freemen, (the majority of the 
inhabitants being fo) and that they ftiould vote 
for the two candidates whofe caufe was efpoufed 
by the corporation. That there were no queftions 
a&ed of the conftables about their votes when they 
were fworn in. That their appointment could uot 
be meant to influence them in favour of Walfli aiKl 
Rous, for that they had all promifed their votes 
to thofe gentlemen before. That the few infirm 
perfons made conftables were appointed to afford 
them a protection under that character. The pro- 
mifes of money to the conftables (except the is. 6^, 
a day) were pofitively contradided, by the wit- 
neffes for the fitting members ; only, the mayor 
faid, he had given half a guinea to one perfon, as 
charity, 'out of his own pocket. 

It was contended, that when voters come from 
a diftance to ferye a candidate, it is not bribery to 
pay theni a reafonable compenfation for their lols 
of time. 

* It appeared that Sir Watkin did not contribute to this 
fond. 

It 
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It was proved, that Mr. Walfh had repeatedly 
told his agents, that they mud not, upon any ac- 
count} give, or promilc, money or other reward, 
to the voters ; and thofe who attended him on his 
diiferent canvaffes fwore, that he never went out 
on thofe occafions, without firft emptying his 
pockets of all the money in them. 

I have thus given a general, though far from a 
complete, account of the nature and tendency of 
the evidence produced on both fides in this cafe ; 
not from a perfuafion that it can be of much fer* 
vice on any future occafion, but merely to con- 
vey to the reader fome idea of a caufe which, on 
account of its great lengthy as well as many other 
circumftances, attraded in an extraordinary de- 
gree the attention and curiofity of the Public. It 
fcemed to be underftood from the beginningy that 
unlefs all the conftables were fet afide, a majority 
of votes muft remain with Mr. Rous : After the 
different infpe£lwns of the books y by which the enrolment 
ifffuch a number of perfons had been dif covered who [z6c] 
were objeBed to as not enrolled ^ it appeared to be 
thought neceffary that all the conftables Ihould be 
ilruck off the poll, to leave the petitioner a majo* 
rity over Mr. Walfh. The Committee, if this 
was really fo, had only to adV as a jury, in deter- 
mining the caufe. Indeed, the cafes of Chippen- 
ham and Stockbridge* were mentioned, and it was 
argued (but feemingly not with much hopes) that, 
on the authority of thofe cafes, it is not neceffary 
for a petitioner, who has proved bribery on a fit- 

* Supra, vol. ii. p. 404. 414. 
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ting member, to difqualify a majority of his votes^ 
in order to entitle himfelf to the feat. At leaft, 
the Committee made no particular determination 
on any of the different points, and nothing can be 
inferred with regard to them, from their ultimate 
decifion. 

Several important queftions of evidence were very 
fully difcufled by the counfel, and determined by 
the Committee. To the chief of thefe I paid par- 
ticular attention, and I fhall give a faithful ftate of 
[261] them; being daily more and more convinced, by 
my attendance on eleftion caufes, that it is highly 
neccflary that certain fixed rules, with regard to 
evidence, fhould be adopted and adhered to by ali 
Committees, and that the determinations of for- 
mer Committees on this fubjcd (hould be pre- 
ferved in writing, becaufe, if they are not, they 
will be cited and urged as authority to other Com- 
mittees, from mere memory j which is always ex*- 
tremely fallacious, and grows daily more fo as the 
intervening diftance of time continues to increafe.' 
I (hall diftinguifti the different points according to 
the days when they were argued and decided. 

[i.] 30 Jan. Mr. Williams, the returning offi- 
cer, being called by the counfel for the petitioner, 
to produce the poll, the counfel on the other fide 
propofed to crofs-«xamine him as to the appoint- 
ment of the conftables, and other points of the 
cafe. 

This was objected to, as contrary to the praftice 
of Committees, and as what would be extremely 
inconvenient to the petitioner's counfel, by antici- 
pating 
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patlhg the defence, before they had examined wit- 
nefles to eftablifh the charge. 

On the part of the fitting members it was an- 
fwered, That it is the eftabliftied practice in other 
courts of juftice, for one party to crofs-examine 
witneffes called by the other party merely for the 
produftion of deeds, or writings; and that, as the 
petitioner's counfel might call their witneffes in 
the order they chofe, the inconvenience, if any, 
was to be imputed to thenifelves. 

,The court being cleared, the Committee, after 
deliberation, determined. 

That the counfel for the fitting members (hould 
not crofs-examine the witnefs, to the appointment 
of the conftables, at that time. 

[2.] 31 Jan. One James Fincher was going to 
give an account of the conduft of a Mr. Swifts 
tending to afFeft Mr. Wallh. 

The petitioner's counfel objedted to this, becaufe [263I 
no evidence had been previoufly given to (hew that 
Swift was an agent. 

The point was argued, and the court being 
cleared, the Committee, after deliberation, re« 
folved, 

" That, when evidence is propofed to be pro* 
** duced of the criminal afts or converfation of 
any perfon alleged to be an agent of any of the 
parties, agency (hall be previoufly proved (A),** 
This refolution was accompanied with the fol- 
lowing diredion to the counfel ; 

03 •'The 






€€ 
fC 
<C 



26s CASE XXX. 

" The Committee expeft that the counfel, im- 
mediately after proving the agency of any perfon, 
fliall proceed to the proa/ of the criminality of 
fuch agent." 
I3* The idea of any agent, whether general, or 
for a fpecial purpofe, or fin^e aft; whether for- 
mally commiffioned, indirectly authorized, ^ 
avowed after the aB done^y does not feem to be of 
difficult comprehenfion. Yet the feveral detim- 
[264] tions of " agent," which were given in this caufe, 
were very far from being fatisfadkory. They ferv- 
ed ftrongly to confirm the old maxim; Definitiones 
injurefunt periculoja. 

[3.] 19 Feb. On the 7th of February, one Tho- 
mas Collins had been examined, and it appeared 
that he had gone to different voters in the intereft 
of the fitting members, pretending to be their 
friend, in order to draw from them dedaraticms 
that they had received money for their votes ; but 
in giving his evidence, he prevaricated in the 
groffeft manner. On the loth of February, he was 
publicly reprimanded by the Chairman, On the 
19th, the counfel for the petitioner having pro- 
pofed to call him again, the counfel on the other 
fide objeded to it. They faid, that, after having 
been cenfurcd by the Committee for prevarication, 
he certainly could not merit any credit from them. 
It appeared, likewife, that he had been in the room 

( *** For an agreement fab- command precedent," Hawk, 
fequenc 13 eqaivalent to a Abr. Ca Lit. 274.] 
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fmce^ during the examination of other witnefTes^ 
and it is a rule laid down at the beginning of every 
caufe, that no witnefles (hall * be admitted^ who 
have been prefent when others were giving their 
evidence (i). 

The Committee did not permit him to be 
called. 

kS* After this, a paper was palled on the door of 
the Committee-room, by order of the Committee, 
to acquaint all perfons with the above*mentioned 
rule. The effcA of this rule is in a great meafure 
loft when a caufe lafts for a number of days, or 
weeks, for the witnefles have feveral ways of hear- 
ing what has been given in evidence, before they 
are called, without coming to hear it themfelves. 
Among the great concourfe of people, who, from 
curiofity or intereft, are conft^itly in the room, 
there are many, who for the fake of converfation, 
and fome, who, for worfe purpofes, relate what 
has pafled. Copies of the minutes of each day 
being delivered to the agents on both fides, their 
contents tranfpire, and the news^papers are alfo 
filled with a fort of daily hiftory of the proceed- 
ings. Towards the end of this caufe feveral wit- [a66] 
Befle^ who came to contradift what had been 
fworn in the beginning, declared, that what they 
knew of the evidence, they had learned by reading 
the news-papers in the country, 

[4.] 22 Feb. The mayor of the preceding year 

(i) Sufra, Cafe of Cardigan, p. 299. 

04 is, 

I 



a64 CASE XXX. 

is, by the general ufage of Worcefter, chofen one 
of the aldermeh and juftices, for the year after his 
mayoralty, and is called high aWernvan. He has 
no particular authority more than the others, and 
there is no dir^dion in the charters of the city 
which make it neceffary to make the mayor of the 
former year an alderman. The counfel for the pe- 
titioner propofed to prodtice evidence to prove, 
that, before the eleftion, a Mr. Jackfon, who was 
in the intereft of the petitioner, had been cho&n 
mayor for the forgoing year, becaufe it was an 
expenfive office; and that be had been paffed by 
in the ele(Slion year, and another perfon made iiigh 
alfierman, left, in the capacity of a juftice, he 
ihould have counteraded the partial appointment 
of conftables. 
[^67] On the part of the fitting members, this evi- 
dence was oppofed as immaterialy fince it was not 
contended that the conftitution of the borougljL 
rcquitted the appointment of Jackfon to be an al« 
derman. 

The counfel for Sir Watkin Lewes (aid, that, a& 
the general practice had been broken through in 
the cafe of Jackfon, this was a very proper circum* 
ftance to be laid before the Committee, in fupport 
of tl^ charge of criminal partiality ^ainft. the cor* 
poration. 

The evidence was admitted. 

[5.] Z7 Feb. Sufannah.Bevan, one of the wit- 

nefles for the petitioner, had fworn to an adt of 

bribery by one Michael Brown, an agent for Mr. 

4 WalOi^ 
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WaUh. — ^The counfel for Mr. Walfti propofed to 
call Brown himfelf to contradict her evidence. 

This was objected to. 

It was argued. That, both from principle and 
former determinations, it was clear, that he was an 
incompetent witnefs for fuch a purpofe. That in 
the cafes of Milborne Port (i) and Shaftefbury E^^SJ 
(z), the teftimony of agents had" been refufed, 
when offered to contradicS: the evidence given of 
theif ads *. That, in the prefent cafe, the agents 
were complained of in the petition, and were 
therefore to be confidcred as parties to the caufe. 
That to permit an agent of Mr. Wallh to difprove 
an aft of bribery done by fuch agent, was in ef- 
fe<9: to receive Mr, Walfti, himfelf to difprove it-i. 
That a witnefs ought not to be put in a fituatioa 
where he muft either accufe himfelf, if he has 
been guilty of bribery, and expofe himfelf to the 
danger of a fpecial report and a profecution in the 
Houfe of Commons, fimilar to thofe carrying on 
in the cafes of Shaftefbury and Hindon, or elfe 
fubmit to the temptation of acquitting himfelf by^ 
the crime of perjury. That, in this point of view, 
fuch a witnefs muft be conGdered as interejied ; and 
that, in the courts of law, the moll remote de- 
gree of inter eft ijs fufficient to render evidence inad- 

i 

(i) S«/rtf, vol. i. p. 134. ^ent againft whom a£ls of 

(2) Vol. ii. p. 308. bribery had been given in evi- 

[ • In the Cafe of Great dence was not permitted to be 

Grimfyt6 March 1700 (Journ. examined in defence.] 

Toi. xiii* p. 379, col. I.) an 
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► a69 CASE XXX. 

mifiible. That, if it (hould be once determined 
that agents may be* produced to deny a6ks charged 
upon them, whenever they are not produced the 
inference will be that they are confcious of 
guilt. That the cafe of the perfons now under 
proiecution in the cafe of Shaftefbury would be 
peculiarly hard, if it (hould turn out that another 
Committee admitted a fort of evidence, of which 
if they could have availed themfclves, perhaps the 
report againft them, and the confequent proceed- 
ings, might have been prevented. That, if one 
candidate were to be guilty of bribery without the 
intervention of agents, and another (hould bribe 
only through the medium of agents, though each 
would be equally guilty, the (irft would not, and 
the other would, by converting his agents into wit- 
nefies, have it in his power to contradict the proof 
of his guilt. 

On the part of Mr. Wal(h and Mr. Rous, (for 
though Brown was Mr. Wal(h's witnefs, the Com- 
mittee, after a debate at the bar on the fubje<9;v 
agreed to hear Mr. Rous's counfel on this que(lion» 
[270] t^ prevent a new argument if it (hould arife again 
in this part of the cafe) it was faid. 

That Brown's evidence was certainly admiflible. 
That he was no party to the caufe, the only par- 
ties being Sir Watkin Lewes and the two fitting 
members. That what he might fay on his exami- 
nation could not be produced againft him on any 
pther occa(ion f ^ and that, befides, he would oh 

t Stuart f^ 

no 
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no fuppofition be under any neceffity of crinxinat- 
ing himfelf, becaufe he would not be obliged to 
give any anfwers that would have that effeft. 
That, inftcad of opening a door to perjury, by ad- 
mitting fuch evidence, the Committee would give 
witnefles an opportunity of perjuring themfelves, 
without the danger of contradiction, by rejecting 
it. That, in a profecution for bribery in Weft- 
minfter Hall againft Mr, Walfli, Brown would be 
a competent witnefs. That, if a perfon charged 
as an agent (hould be holden not to be a compe- 
tent witnefs, it would be an eafy matter for a pe- 
titioner's witnefles to deprive a fitting member of 
the teftimony of all his friends, and of thofe whom he [ay i} 
might particularly choofe to accompany him in all 
his converlations with voters, in order to be able 
to contradict any falfe accufation, by fwearing that 
thofe perfons had afted as his agents. That ob- 
jections which only go to the credit of a witnefs, 
ought not to be attended to in a queftion of ad- 
miffibility. That the diftinCtion is well known, 
and clearly eftabliihed in the courts of common 
law. That the Committee, after having, as a 
court of law, admitted Brown's evidence, would 
judge, in the capacity of a jury, of the degree of 
credit due to it. That, as to the cafe of Milborne 
Port, the objection had not been taken by the 
counfel, but was fuggefted by one of the members 
of the committee, and that the counfel on both 
fides were aftoniflied when they found it had pre- 
vailed. That, however, the circumftances of Mr. 

Mcdlycot^ 
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Medlycot, whofc evidence was rejefted in that cafe, 
were peculiar ; for that he was not a mere common 
agent, but was, in truth, the perfon chieifiy con- 
[272] cerned in the. caufe, two of the candidates having 
flood entirely upon his intereft in the borough. 
That in the cafe of St. Ives, (which was pofterior 
to thofe of Milborne Port and Shaftefbury) on 
the authority of thofe cafes, the counfel for the 
petitioners had objefted to the evidence of one 
Robinfon, an agent for the fitting members, who ' 
was charged by their witneffes with afts of bribery, 
but that the objeftion was over-ruled by the Com- 
mittee, and the evidence admitted. That this part 
of the cafe is not mentioned in the printed report, 
but that they knew it to have been as now ftated, 
one of themfelves having been the perfon who took 
the objedion (i)- 

The Committee, after long deliberation during 
that day, and part of the day following, refolved 
to admit the evidence (B). 

[6.] I March. One Wintle having fworn that 
he faw Mr. Walfti give a bribe to one Elias Gregg 
or Gregory, the counfel for the petitioner objected 
to the calling Gregg himfelf to contradidt Wintle's 
evidence. 
1*73] They faid. That a voter is certainly interefted 
to difprove what may tend to annihilate his own 
vote, and that therefore, according to the doftrine ^ 
of Weftminfter Hall, Gregg^s evidence was inad- 

(i) Mr. Mansfield. 

miilible. 
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miffible. That, on this ground, the evidence of a 
freeholder, in the cafe of Haflemere, had been 
rejected, when propofed to be called to prove 
the right of perfons in the fame fituation with 
himfelf. 

It was anfwered, 

•That this cafe was different from thofe of free- 
holders, freemen, or others, called to prove a gene- 
ral right of eledion in perfons of their own defcrip- 
tion, becaufe they have an intereft to eftablifti a 
permanent right, which they may exercife on future 
occafions. That a voter who comes to declare, 
whether he has, or has not, been bribed, hath not 
fuch an intereft ; for that, whatever the fa& might 
turn out before the Committee, his future right 
to vote would not be affe&ed. That the com- 
petency of a voter to give evidence concerning his 
being bribed cannot be denied, fince the legiflature [274J 
has prefcribed that they (hall, at the poll, give 
evidence of it upon oath, if required. That, on 
the trial of the former cafe of Worcefter, a man 
who was charged with having received 5s. 3d, 
from Mr. Rous for his vote, was admitted to con- 
tradi<5l the charge. 

In reply, it was contended. 

That if a permanent right of voting is allowed to 
he a fort of intereft fufficient to render a witnefs 
incompetent, the exercife of that right, but for 
once^ is an intereft of the fame kind, and only differs 
in degree, and that the fmalleft degree of intereft 
'is, in the courts of law, an infurmountable objec- 
tion 
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tion to the admiffibility of a witnefs« That the 
briberyoath^ which may be adminiilered at the 
poll) is only a fort of parliamentary ted, and can« 
not be confidered as a dtfpenfation to a perfon, 
otherwife incompetent, fo as to make him a wit* 
neis on a trial before a Committee^ That in the 
fcMtner cafe of Worceftcr the objection had not 
been taken. 
C*75l The court being cleared, the Committee deli* 
berated among themfelves, and then adjourned; 
and, next day, after deliberating again, the Chairs- 
man informed the counfel, that they had determined 
to r^^^/ the objeftion to Gregg's evidence. 

[7.] 4 March. Mr. Mathers, the mayor, was 
propofed to be called as a witnefs, to difprovc the 
charge, againft himfelf, and the other juftices, that 
they had abuled their corporate powers, and had 
corruptly joined in making conftables for the pur- 
pofe of influencing the eledtion. 

His evidence was objeAed to, on the part of the 
petitioner ; They faid, 

That, as there was a fpecific charge ^ainft the 
mayor, in the petition, and the petitioner had ap- 
plied to the Committee for a fpecial report con- 
cerning his conduft, and that of the other members 
of the corporation, he was clearly a party to the 
caufe, and could not be a witnefs. 

The anfwer to this was. 

That, if a man's teftimony could be rendered 
{276] inadmiflible by a fpecific allegation againfl him in 
the petition, this would be a ftill more efFedtuar^ 

way 
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way of depriving the fitting member of all his wit« 
nefles, than the other method wiiich had been 
tried> of deftroying the competency of a witneis 
by fwearing that he was an agent* It was alio 
obferved, that, aimed in every petition, there is a 
charge againfl the returning officer ; and yet, that 
in- mod election caufes, tried during this and the 
preceding feflion, the returning officer had been 
examined as a witnefs. 

The Committee, after deliberation, refolved. 

To admit the evidence. 
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[8.] The counfel for the fitting members ob- 
jcAed, in the beginning of the caufe, to the admif* 
fion of evidence to prove the declarations of voters, 
that they had been bribed (i). The Committee, 
however, admitted fuch evidence as againft the 
voters themfelves, fo as to annul their votes ; but [2^77} 
not as againft the fitting members, fo as to difquar 
lify them. 

There was confiderable difficulty in this cafe, 
about the manner in which the counfel were to 
proceed. When Mr. Walfti's counfel opened his 
cafe, it was expedted, on the part of the petitioner, 
that the counfel for Mr. Rous Ihould proceed 
immediately to open his. But they did not ; and 
when they came to examine in chief the witnefles 
called on the part of Mr, Walfti, this was objeded 
to by the petitioner's counfel. They faid, that if 

(i) Fidt fupra, Cafe of Shaftelbury, vol. iL p. 308, 309. 
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joint defendaBts are permitted, in courts of IaW> 
to examine one another^s witnefles, when they 
make their defence feparately, it is only after each 
has opened his defence* That what was now at* 
tempted would be attended with great inconve* 
nience to the petitioner, as he could not be* pre- 
pared to meet or obviate the efFeft of evidence^ 
when the ufe to be made of it had not been ex- 
plained, 

fiyS] The Committee were of opinion with the coun-* 
fel for the petitioner* They themfelves, however, ^ 
foon after, (finding that, on the crofs examination 
of the witneffes for Mr» Walfti, many things would 
come out concerning Mr. Rous, which they would 
lofe the benefit of, if Rous's counfel fhould not 
afterwards call the fame witneffes), defired that the 
counfel for Mr. Rous might be permitted to crofs* 
examine them. — This was accordingly agreed .to by 
the Committee ; who, at the fame time, required, 
that Mr. Rous's cafe might be opened as foon as 
poflible. — ^There was a feparate fumming up for 
him, and for Mr. Walfh, on difTerent days i and 
then a general reply by the counfel for the peti* 
tioner. 

The evidence on both fides, with the arguments 
of counfel, exclufive of the reply, laftcd from the 
30th of January, to the 13th of March inclufivcj 
making 38 days, befides Sundays. There were 
about 170 witneffes examined on the whole, many 

[279] of them contradifting each other in the moft pofi- 
tive manner J from which, and the duration of the 

caufe^ 
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crattfe, fome idea may be fiDrmed of the difficulties 
the Committee had to encounter, in arranging the 
evidence, in weighing the .contradidory parts of 
it together, fo as to find which ought to prepon- 
derate, and in forming, at length, a general de- 
cilion. 

- On the 5th of February, Sir Walden Hanmer 
being feizcd with a fit of the gout, the leave of 
the Houie was obtained for his abfenting himfelf 
from farther attendance, if his health (hould re^ 
quire it (i). Accordingly, he did not attend after 
that day, and the Committee were reduced to the 
number of fourteen. 

'* On the 13 th of March the Chairman ac- 
quainted the Houfe, that the evidence on both 
fides before the Committee was clofcd, and that 
fome of the members being indifpofed, the feveral 
parties had given their confent that an application 
Ihould be made to the Houfe, that the Committee 
flight have leave to adjourn till the morrow night." [280! 
And 

An order of the Houfe was made for that pur- 
pofe (2). 

On the 27 th of March, the day before the Com- 
mittee was to meet again, the Chairman informed 
the Houfe that he had received a letter, defiring 
him to acquaint the Houfe, that John Walter, 
Efq; one of the members, was ill in the country, 
and thereby prevented from attending the next day ; 

(i) Votca, p. 2J^u (2) I6id,p,/^ii, 

Vol. m. P ^ and 
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and ah order was made, giving them leave to pro-* 
ceed notwithftanding his abfehce (i). 

By this means the Committee being reduced ta 
thirteen, if any accident had happened to deprive 
them of another member for three fitting days, before 
they had decided the caufe, the whole proceedings 
would have fallen to the ground y and a new Com- 
mittee muft have been chofen. On the z8th of 
March, the cou^nfel for Mr. Walfli fonuned up bis 
[aSi] cafe (the evidence for Mr. Rous having been 
fummed up before tho adjournment)^ 

On the 29th, the petitioner^ counfel replied.- 

Tl^e Committee continued to meet eVery fuc* 
ceeding diy (Sunday excepted) till the Friday fol- 
lowing, the 5th of April, when they agreed on 
their determination. 

On the 2d of April, the Houie adjourned to th<f 
i8th (2). 

OnThurfday the iftth of April, the Committee^ 
by their Chairman, informed the Houfe, that they 
had determined. 

That* the two fitting members were duly elected 

(3). 
They made no Ipecial report. 



<4) Votoi, p. 532. (a) liiii. p. s€6. ( j) liuf. p. j?* 
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i> AOE 2634 (A^) It is impoflSble t6 conceive that the 
Committee ufed the word *< prcvfd" on this occafion 
in its ttviSt legal fenfe ; becaufe to ihow that agency was 
providi (that is, that the Committee thought fo) it would be 
neceflary, in every particular inftaiice, for them to come to 
a refolution^ importing that the eviderice offered for that 
purpofe, did, in their opinion, amount to proof of it % and till 
Aich refolution hsui been delivered, it would not have been 
Competent to the counfej to go into evidence of bribery by 
the fuppofed agent. — All that was fneant was, that fome pro-<^ 
bable groutld of agency {hoald be laid, before the attempt? 
to prove bribery^ 

The deader will obferve' the coTitrariety in (He dcterminaw 
tions of the ievera) Committees on this fubjedk. (See thef 
Cafes of Milborne Port, vol. i. p. I34« Hindon, vol. i^ 
p. 175. Briiftol^ vd. i. p. 280/ Shafte(bary, voL ii. p. 310.^ 
and Ivelchefter,yi(f/fftf, p< 159 to 1^2-) The point ftrikej 
Bie as a matter of mere regidationy on which a difference iti 
tiie rule adopted by difierent Committees cannot be atteii^edf 

til wf* 
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with any bad confequence. If the evidence of bribery b 
begun with, and afterwards no evidence, or infufficient evi- 
dente, of agency is produced, we muft fuppofe that the 
Committee will lay the evidence of bribery out of the cafe, 
and proceed, in forming their verdi£t, as if it had never been 
given. In criminal profecutions at common law, when the 
evidence of an accomplice is competent, but without other ' 
corroborating evidence is not fuiEcient for conviction, a 
fimilar difficulty arifes. If the accomplice is firft produced* 
and after he has given his teftimony no other evidence is 
brought to fupport it, what he has fald becomes immaterial^ 
and can be of no avail againft the prifoner. Yet the 
pradice of diiFerent Judges, like that of different Commit- 
tees, has been diiFerent in this refpe£t. Some have made it 
a rule, that the corroborating evidence ihould firft be pro* 
duced before the examination of the accomplice, but others 
have left this matter to the difcretion of the counfel who 
conduced the profecution. 

P. 272. (B.) I have looked into the clerk's minutes 
in the Cafe of St. Ives, and find the entry of what re- 
lates to the queftion of Robinfon's admiffibility to be as 
follows : 

(The witnefTes for the petitioners had fworn, that the 
money which they had received from Mr, Praed the father 
was given them by the bands of Robinfon; and that he 
was in the room during the whole of the converfation 
between them and Praed on the fubjefl,} 

*« The counfel for Mr. Praed propofe tq examine Mr. 
^< Robinfon, to give an account of what converfation pafled 
^< between Mr. Praed and the perfons who had been ex- 
^^ amined, and to difprove what they have faid. 

** This evidence objefted to by Mr. Mansfield, Robinfon 
*^ being a principal agent in the affair. 

~ ^ Mr. 
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^ Mn Buller follows Mr. Mansfield in the obje£lion, 

^ Mr. Lee heard in anfwer. 

^ Mr. Elliot follows Mr. Lee. 

^ Mr. Mansfield heard in reply. 

<< Court cleared. 

^ Counfel called in, and acquainted by the Chairman, 
*^ diat the Committee are of opinion, that William Robin- 
^ fon is a competent witnefs." 
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The Committee was chofen on Wednefday, the 31ft of 
Jamiary, and confifted of the following Gentlemra : 



Paul Fielde, £fq. Chairman - 

Philip Rkfhleigh, Efq. - - - 

Charles Dundas, Efq. - • i. 

Thomas Hay, Efq, - - - 

Benjamin Langlois, Eiq* - - 
Staates Long Morris, Efq. 

Thomas Dundas, Efq. - • 

Sir Henry Hoghton, Bart - 

Hon. Charles Marfham - - 
Sir Thomas Wynne, Bart. 
Sir Thomas Miller, Bart. - 
Andrew Stuart, Efq. - - 
Hon. Geo. Venables Vernon 

NOMIN£B8, 

Cf the Petitmers : 

Abel Moyfey, Efq. - - • 

Off be Sitting Member / 

John Elwes, Efq. - - - - 



-^ 



<£ 



- - \ 



6 



THertford. 

Fowey. 

Richmond. 

Lewes. 

St Germans. 

Bamf, &c« 

Sterlingfhire* 

Prefton« 

Kent. 
, St. Ives. 
\ Lewes. 

Lanerkfhtre. 

Glamorgan(hire« 



Bath. 



Berkfliire. 



Petitioner s: 

Daniel Parker Coke, Efquire; 

Several Electors of Members to ferve in Parliament for the 

Borough of Derby. 

Sitting Adember: 
John Gifborne, Efquire. 

C o u N s E t. 

For the Petitioners: 
Mr. Bearcrofty Mr. Balguy« 

COUNSEI, 

For the Sitting Member : 
Mr. Mansfield, Mr.Lee^ 
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AT the General Election, Lord Frederick Caven- 
difli, and Wenman Coke, Efq; were chofen 
m^nbers for this borough, but, within the time 
limited for that purpofe by the annual order of the 
Houfe ( I ), Mr. Coke, who was likewife returned 
for the county of Norfolk, made his election to 
ferve for that county. A new writ being ordered 
to fupply the vacancy for Derby, the eleftion began 
on the 27th of January, 1775. Mr. Gifborne and 
Mr. Parker Coke were candidates. The former 
was returned; and Coke, (2) as well as certain 

(I) Votes, 5 Dec. 1774, p. 5. 
{^) Ibid* 10 Feb. 1775. p. 206. 

perfons 
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perfons in his intereft (i), petitioned the I^ouf^. 
I'he day. appointed for taking their petitions intQ 
confideration was the 14th of July, and, before tha|: 
time, the Parliament rofe. But on the 31ft of 
Oftober, at the beginning of the fecond feffion of 
this Parliament, two petitions, the fame in fuhftance 
ffioith the former (2), were prefented to the Houfe. 

On Thurfday, the ift of February, 1776, the 
Committee being jnet, the t\yo petitions were 
fead. 

Mr'. Cokeys petition fet forth j That he was 
.cle&ed by a great majority of legal voters, but that 
Chriftopher Jleath, the mayor g.nd rpturniog officer^ 
had afted with great partiality, by rejefting the 
votes of many perfons who had an undoubted right 
to poll, and who tendered their votes for the petir 
tioner, and by admitting for Mr. Qifborne the votes 
{289] of divers perfons who had no right; and that, by 
thefe and many other unwarrantable praftices 
of the mayor, as well previous to, as at, and in 
relation to, the cledtion, the fitting member was rer 
turned (3 ). 

Tlie other petition fet forth j That the peti* 
tioners, and divers others, having a lawful and unr 
doubted right, by birth or fervitude, to the free- 
dom of th^ faid borough, and to be fworn' burgeffes 
thereof, previous to the faid ele<5lion claimed to b^ 

(1) Votes, 16 Feb. 1775, (3) Votes, 31 Oft. 1775, 
p. 23a. p. 33. 

admitte4 
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0iimi^teJ burgefles of the faid borough, but that the 
mayor, and divers aldern>en of the faid borough, 
with a view to deprive the petitioners, and others, of 
their right of voting at the then next .enfuing elecr 
jtion, and in ordipr to procure a return in favour of 
Giiborne, refufed to admit them to their freedom, 
although fhe faid mayor and aldermen, at the 
jlame time, admitted feveral perfons under the like 
circumftanrces with the petitioners ; that Cokp wa$ 
duly eledled, by a majority of legal votes; but 
that the mayor had, neverthelefs, made a return in [290] 
favour of Gifborne,-'— Then followed other allega- 
tions, refpe<9ting the receiving and rejefting votes, 
jto the fame c(k^ with thofe ii^ the petition of Mn 
Coke(i), 

There is no determination of the right of elecr 
^ion in Derby, by the Houfe of Commons ; but 
the counfel on both fides agreed. That every men> 
J)er of the corporation has a right to vote. 

Derby, which is a borough and corporation by 
prefcription, in the end of the reign of Charles IL 
furrendered all prior charters and grants, and ^ 
Its liberties and privileges, into the hands of the 
Crown. Upon this a new charter was granted on 
the 5th of September, in the 34th year of Charles 
JL By this charter, the corporate name is, " The 
fnayorand burgeffes of the borough of Derby, in the 
f ounty of Derby ;" and the corporation confifts of 
^ mayor, 9 aldermen befides the mayor, (or 10 in 

(f ) Vote*, 31 oaobcr, 1775, p. jj, 34. 

all) 
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all) 14 brothers, (confr aires) 14 capital burgefles,a 
recorder, a common clerk, and an indefinite num-' 
ber of burgeffes. The mayor is chofen annually,' 
on Michaelmas-day, from among the aldermen,'by 
a majority of voices of the aldermen and brethren. 
The aldermen hold their office for life, unlefs re- 
moved for ill behaviour or non-refidence. If, by 
death, or fuch removal, a vacancy happens, one of 
the brethren is chofen to fupply the place by the 
majority of the mayor and remaining aldermen. 
The brothers, and capital buigeffes, are, in like 
manner, chofen for life ; but liable, as the aldermen^ 
to be removed for ill behaviour or non-refidence. 
A vacancy among the brothers is fupplied from 
among the capital burgeffes, by the eledlion of the 
majority of the mayor, aldermen, and remaining 
brothers ; and a vacancy among the capital bur- 
geffes from among the common burgeffes, inhabi- 
tants of the borough, by the eledtion of the majo- 
rity of the mayor, aldermen, brothers, and remain- 
ing capital burgeffes. The recorder is chofen by 
[292] the majority of the mayor, aldermen, common 
clerk, brethren, and capital burgeffes, and muft 
be virprobusy difcretuSy iS in kgibus Anglia eruditus. 
His office continues during the pieafure of the 
mayor, aldermen, brothers, and capital burgeffes ; 
and the voice of the mayor is necefl[ary for his re- 
moval, as it is for the removal or disfranchifement 
of all other officers or members of the corporation. 
The common clerk, who is alfo ex officio, coroner, 
and clerk of the peace, is chofen by the major part 

of 
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of the mayor, recorder, aldermen, brothers, and 
capital burgeffes, the mayor or recorder being one, 
and continues in his office during the pleafure of 
the majority of his eled:ors. The aldermen, 
brethren, and capital burgeffes muft be conftantly 
dwelling, and refident in the borough. The mayor, 
aldermen, brethren, capital burgeffes, recorder, and 
common clerk, all take an oath of office : the 
mayor (either on the day of eleftion, or, if abfent, 
within one month after the eledtion,) before his 
predeceffor, or, in his abfence, before the recorder 
and common clerk, or one of them ; the aldermen, [207] 
brethren, and capital burgeffes, and the recorder, 
before the mayor, for the time being; and the 
common clerk, before the mayor and recorder, 
or either of them, and as many of the alder- 
men, brethren, and capital burgeffes as choofe to 
be prefent. The recorder, and common clerk, 
cannot enter on their offices till approved of by 
the king. The mayor and recorder have power to 
appoint deputies ; the mayor's deputy to be named 
from among the aldermen, and the recorder's de- 
puty to be ikilful in the laws of England. They 
too muft take an oath of office before the mayor. 
The aldermen, brethren, and capital bui^effes, 
form the common council, and the majority of 
them, together with the mayor, have power to make 
bye-laws, impofe fines, &c. The mayor, the 
biftiop of litchfield and Coventry, his chancellor, 
the recorder and common clerk, the mayor of the 
year preceding, and the four fenior aldermen, are 
the local jufticcs of the peace, but removable at 

the 
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the king's pleaCurc, Tlaedc arc fuch material pstrfs 
of the conftitution as relate to the ele&ion, and 
numbers of the different officers of the borough^ 
as they are fpecialljr eftabliftied by the charter of' 
Charles 11. which was given in evidence to the 
committee^ There is, befides, a general confirmatimi 
of all former grants and privileges if ranchifes^ immim^ 
Hesy &c. in the following words : 

" Et ulieriuSy de confimili gtatid najhrd fpecialiy aC 
ex certfi fcientid & mero molu fu^ris, pro mbis^ 
heredibus et fuccejforibus nojlris^ damm^ concedimus 
iff confirmamus pnefatis majori et burgenfibus burgi 
pradiciiy et fuccejjbribus fuiSy omnes £sf ftngulas lit^ 
teras patentes, chartas tff confirmaiiones per clarify 
morum progenitorum vel antecejjbrutn voftroarvm 
quorumcunquey eifdem majori fff burgenfibus burgi de 
Derby pradiSliy aui pradecejforibus fids per quad-^ 
cumque nomen^five per quacumque nomina incorpora-^ 
tionis ante hac temporafaSay concefjiiyfeU confirmatay 
ac omnes etfingulas donationesy concejjtonesyconfirma^ 
tionesy reftitutioneSy confuetiidinesy ordinationes, ex* 
planationesy articuloSy et omnes alias res quafcunque, 
in quibufcunque litteris patentihus five ckartis quorum^' 
cuHque progenitorum aut antecejj'orum nofirorumy tmper 
regum &? reginarum Angliiey necnon omnia etfingula 
in diEtis litteris patentibusy conceJJionibuSy chartis^ 
confirmationibuSyfeu eorum aliquo, contentiSy recitaiis, 
" Jpecificatisy confirmatis feu explanatiSy ac omnes et 
fingulas jurifdi£tioneSy authoritatesy exempticneSy prii> 
vilegiay libertateSy franchifaSy quietantias, immuHu 
tatesy liberas confuetudines quafcumque^ cum altera-^ 
3 r nimbus f 
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^* tiombus^ adStimibuSf exptanationibus et declaratkni' 
** bus fupra menlionatisJ* 

« 

By this claufe, all fuch parts of the former con- 
ftitution as were not altered by new pro vifions, were 
continued and confirmed. 

Thus far the counfel on both fides agreed. But 
it will appeari in the fequel of the cafe, thaf'they 
differed with regard to one very material part of 
the conftitution, v'iz. the legal mode of admitting 
perfons to be freemen/ or burgeffes (for thefe terms [206] 
were agreed to be fynonimous in Derby). 

The numbers on the poll, as produced to the 
Committee by the mayor^ who is the returning 
officer, were as fallows : 

For Mr. Giftbrnc *--*-- 343 

For Mr. Goke ------ 329 

 ■III* 

Majority for Mr^ Giflborne - - - 14 

iBut th^ Counfel for the petitioners, in caning 
their cafe, faid,- that they propofed to add 4^ to the 
poll for Mr. Goke, viz. 

26, who, being entitled to be admitted to the 
freedom of the borough, had demanded fuch ad« 
miffion before the election, and having been re- 
iyfed, bad tendered their votes, at the poll, in favour 
of Mr. Coke. 

12, under the fame circumfl:ances, but who 
liad demanded to be admitted on different occa- 
fion^. 

4, who 
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4, who had their freedom, but whofc votes were 

rejc6ted by the mayor. 

They alfo propofed to ftrike off i6 from the poll 
for the fitting member, viz. 
[^97]l 5> who Uve in an alms-houfe called Derby Hof- 
pital. 

3, for having received parifti relief, 

3 honorary burgeffes, admitted within the year. 

3, who had been admitted burgeffes, on the title 
of fervitude, without having ferved a feven years 
apprenticefliip. 

2, who were never admitted to their freedom. 

In the courfe of the caufe, however, it was only 
neceffary for the Committee to hear evidence, and 
to decide, concerning the votes of 27 (i) of thofe 
who, claiming by antecedent titles, had demanded 
admiffion to their freedom, and having been refufed, 
tendered their votes for Mr. Coke. 

It was admitted, on both fides, that the corpo- 
[298] ration is in poffejfton of the power of bellowing the 
freedom of the borough, either by purchafe or fa- 
vour, on perfons who have no antecedent titles. 
Freemen, fo admitted, are called honorary. The 
votes of the honorary freemen were objected to at 
the poll, on the part of Mr. Coke, and, in the 
interval between the election and the trial of the 



( I ) In the arguments of the 
coanfel on both fide8> as well 
as in the minutes of the evi- 
dence, I find this n umber fome- 
times reckoned 27, and feme* 



times only a6. The reader 
will perceive that this inacca- 
racy is not of the fmalleft con* 
fequence. 

caufe^ 
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Caufe^ application was made to the court of King's 
Bench^ for informations^ in the nature of quo war* 
rantos, againft the honorary freemen, but the court 
having thought, that fufficient matter was not laid 
before them in the affidavits, to juftify them in 
granting informations, they were refufed (A). The 
counfel for the petitioners did not, therefore, quef- 
tion the y6tes of the honorary freemen before the 
Committee. Of this clafs, votes had been received 
on the poll, as well for Mr. Coke as for Mr. Gif- 
borne, under Coke's general protefl againft them. 

It was alfo admitted on both fides. That the 
previous rights, which give a title to demand the 
burgefsfliip of Derby are, 

1. To be the fon of a burgefs, born after the [299] 
admiffion of the father to his freedom, and to be 
refident in the borough at the time of the de- 
mand. 

2. To have ferved an apprenticeftiip of feven 
years to a freeman, and to be refident, in like man- 
ner, at the time of the demand. 

A queftion arofe, about the refidence of the 
mafter, neceffary to tfie acquifition of this fpecies 
of title, which (hall be taken notice of afterwards. 

The counfel for the petitioners alleged, that the 
ft 7, whofe votes they meant to eftablilh, were pof- 
feffed of inchoate rights, either by birth or fervitude 
and that, before the eledtion, they had demanded 
to be admitted in the regular manner, by the per- 
fons who, according to the conftitution of the bo- 
rough, are appointed to admit burgeffes. That» 

Vol. III. Q having 
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having been refufed by thofc perfons, they ought* 
to be coa(i4ered by the Committee, a$ if they hadr 
been admit ted^ and that their votes 0iould b^ 
i^dded to the poll, 
Cj^^] On the other fide the principle was admit ted^; 
but, fuppofmg thofe perfons poflefled of antecedent, 
rights, the fa<9: of their having demanded their ad-^ 
miflion of the proper perfons, or in the. proper man-- 
ncr, was denied. 

The counfel for the petitioners faid, that by t\k0, 
exprefs provifion of the charter, the perfons ap- 
pointed to admit freemen are, the mayor and three 
aldermen, and that the perfons who had been re-^ 
fufed, had demanded of the mayor and three alder- 
men to admit tliem. — On the part of Mr. Giibornc 
it was denied, that this was the legal mode of ad* 
ipiflion, or that there was any provifion to. eftablifhr 
fuch mode in the charter. 

The priginal charter being produced, this point 
was feparately argued and determined. 

That part of the charter by which, accordingto 
the counfel for the petitioners, the manner of ad- 
miffion for which they cont^pded is eftablifhed, iiy 
as follows : 

[301] ^^ {i) Et uherius vokmis,0tCy per prafenHs^pronf^is^ 
*^ Jhtredibux fa? fufc^erikus. nojlris, ordmfWSi i^t^^ 
** mU^ if^ungmdo pr^cipimusy quod ;»<^, qld^mamitu 
" confralveSy commums conJUmii^ re€ap4^(/ryi^, cgm^ 

(i) T!i!s, and the foregoing nal is prcfcrved in the chapej 
daufe, were tranfcrited front of the.Rdli. 
an e;(ainiaed copy. The oxig^i^ 

^^ alms 
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^ mums ckricus, e$ omnes aUi c^/kiarii 6f nm^firtnojhf 

^^ iurgi pradi^y virtufe et fecundum tenorem harufA* 
liierarum noftrarum patmtium faSti Jhs coi^ituti, 
feu in pojierum nommatiSj eSgendi ffu confthuemU^ 
Ofdequam ipfiy feu earum aliquis vel a/iqui^ ad cxecu-- 

*^ tumemfpoe exercitationem officii, five qfficit^nm^ loci, 
vel locorum, cui vel quibus fit refpeSlive H^minaiig ' 
appunSiuati, five confiituti fint vel fueiint, admits 
tantur, aut aliqualiter in ea parte intromit t ant, five 
' eorum aliquis refpe£five intromittat ( i ), tarn faard 
ct>rporalia, vocata The oathes of alleqiakcs 

*•" And stTPREMAcY, <7r omnia alia facra per fiatuta 

** hujus regni nofiri Anglia pro talibus officiariis fe? 

*• perfonis appunEluata, fuper facrofanRis Dei evangeliis [302] 
prafidbunty quam omnes declarationes et fubfcrip^ 
tioneSy in aliquibus ftatutis pro hujufmodi officiariis 

** fcsf perfonis pr^ediBis fimiliter appunSluataSyfacient' 
i^fubfcribenty i^ quitibet eorum prafiabit,faciet, et 
fubfcribet, coram tali per fond vel talibus perfonis, (2) 

*• QITABUS ET Q,VM ad kujufmodifacraydeclarationes, 

** et fubfcriptiones dandas £s? praftandas per prafentes, 
vel per fiatuta hujus regni nofiri Anglia, ad pfaf en'- 
tem vel impofterum, appunSIuata &? defignatafint (3 ), 
FUiT, velfuerint. Provifo etiam, et volumus, quod 
qualibet perfona de cetero in libertat. burgi 
pradiEli admittenda, j«/^ [quam (4) ] admiffionem' 

•* fUam (5), feparalia facramenta fuperius Ultimo men* 

(1) In the copy, introntittant. (4) So in the copy. 

(3) Sl§ar. In the copyi fmb ^ (5) " /tf«b'* it would fecai,>. 

1^ mtie. 18 omitted here* 
6) ^3^* So in tbc copy. 

Q 2 ^ tim^0^ 
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^ fmafa, tputm decktrationes et Jukfcriptiones pradiSfar, * 
prdfiabiiy faciei^ iS fubjctibet^ coram major e &? alder^ 
mannis burgi padi£li pro tempore * exiftentibus^ 
VEL Q17ATUOR EORUM; quibus quidcm majori^ 
aldermanms, vel quatuor eorum^ plenam potejtatem 
Cj? authoritaUm ad facra pradiSla danda et admi-- 
niftranda damns et concedimusJ* 



€€ 

€€ 
€€ 



m 

When the original charter was produced by one . 
of the agents, the counfel for the fitting member 
defired that he might be fworn, and alked from 
whence he had brought it ; but on the part of the 
petitioners it was faid, and agreed on all hands^ 

» . that, indeed, with regard to a common deed whea 

it is more than thirty years old, the law not , re- . 
quiring that the fubfcribing witneffes Ihould be 
produced to prove the execution, the perfon pro- 
ducing the deed muft be fvvorn, and mufb* prove 
that it was taken out of the proper repofitory ; but 
that charters^ and all inftruments under the great 
ieal, prove them(elves„ and that, with regard to 
them, no collateral evidence is required to prove 
their authority. 

[3^4] The counfel for the petitioners contended. 

That the mode of admiffion is clearly and ex- . 
plicitly chalked out by the words juft flated from 
the charter, viz. That admiffions are to be by, the 
mayor and three aldermen, and that this being fo, 
any contrary ufage or bye-laws which the counfel 
on the other fide might prove, would be illegal, 
and therefore ought not to be attended to by the 
5- ' Committee. 
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Committee. That it was a known and tindeniable 
rule of law, that no ulage, however conftant and 
reafonable, nor any bye-law, can be of force to 
alter the pofitive dire6tions of a charter. That 
among numberlefs other cafes, that of Hellefton 
was in point to prove this doftrine, the court of 
King's Bench having, in that cafe, determined, 
that an ufage contrary to the charter, although it 
had been eftablifhed for above two centuries, was 
void (i). 

On the other fide, this rule was not denied ; but 
it was infilled upon, that it did not apply to the 
prefent cafe ; for that, in truth, nothing was faid IS^S] 
about the mode qf admitting burgeffes in the 
claufe of tlie charter relied upon by the petitioners. 
That bH that the provifo in that claufe prefcribes 
is, that every perfon, before (^ antequam^^ being 
dearly written by miftake inftead of " ante^^) his 
admiffion to the freedom of the borough, fliould 
take the oaths of allegiance and fupremacy, and 
other parliamentary oaths, before the mayor and 
three aldermen. That, from the obvious fenfe of 
the words, it is plain that the adminiftration of 
thofe parliamentary oaths is ^ ftep to be taken 
previous to the admiffion, and that the admiffion is 
Ibmething diftind: from this. That the intention 
and meaning of the charter is, that, by taking thofe , 
oaths, perfons who are to be admitted fhould firft 
prove themfelves to be loyal fubjeds, and proper 

(0 ndp/upr4, vol. ii, Cafe of HcUcfton,. p. j. 
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tad fafe perfoQ$ to be received to the &eedotn of' 
the borough. That, by the foregoing part of the 
claufe, the fiuiie parliamentary oaths are required 

[306] to be taken by the principal officers of the corp(»u* 
tion ; but that, whereas tk^ are to take them 
before the county magiftrates, who by the ftatutes 
are coimnanded to adminifter fuch oaths» the itiayor 
and three aldermen are empowei^ to adoiiniftea: 
them to perfons who claim the freedom of the 
borough. That the reafon of this provifioo evi- 
dently is, to relieve tradefmen and meci>anics» who 
are the fort of perfons moft lUkely to make fuch 
daim, from the inconvenience a^nd expeace of 
leaving their home, to take the oaths in quefUoa 
before the perfons appointed by the ftatutes to ad«. 
Eiinifter them. Tliat thofe oaths are very different 
from the corporate oath of office which burgefles 
muft take on their admil^on to the freedom of a 
borough. That the charter of Charles II. nc^ 
having faid amy thing about the mode of admilfioa^ 
that mode muft be difcoyercd by the general law 
of corporations, or by forate prior charter, or troAr 
ftant ufage, whicii is proof of a prior charter which 
once txiftcd. That, by the law of corporatioos, 
eyety a6t which concerns or aflefts the intercfls of 

[307] tfe« whole body, muft be done in a general corpor 
\rate aflembly of the whole, unlefs where^ by the. 
cxpreTs proviiSons of a charter^, or by prefcriptivc. 
lifage, a partial numb^ a.re ^povirered to do fuch 
afts. That the admiffion of a perfon to the freer 
dom of the corporation is an ad of th» kind ; and 

that. 
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that> as the charter of Charles II . had beeh (hewn 
to have made no provifion oU this fubjeft, if there 
were no eftablilbed ufage to confine the power to a 
tertain nutnbei^, no admiffion to the freedom of 
Derby could be valid, unlcfs at a general corporate 
meeting. That, however, there was no occafion 
to recur to the general law of corporations 5 -f()r that 
jft could be proved that, as far back as evidence 
goes, and down to tht year 17^2, the conftant 
ufage of this borough had been to admit freemen 
ikt what is called a common hally which is a meeting 
cx>nfiftiiag of not lefs than 20 members of the com-r 
mon-council, of which 20 the mayor muft be one. 
That, till 1772, no admiflions were ever known to 
have been made by a mayor and three aldermen [308] 
fioly, or *t any meeting but a common hall^ 
Tliecounfel for the petitioners infifted. 
That, if the Comrmttee fliould think the words 
of the "Charter Sufficiently explicit as to the mode 
xi admifion, the counfel on the othet fide coul4 
not be permitted to give any evidence, either of 
wfage or byeJaws, to contradi^ it. But that, if 
the court (hould be of a contrary opinion, and if 
<he fitting mender's ^ounfel fcouki be allowed to 
prove, aqd (hould prove, the. regular mode of ad^? 
jniiScMJ to be otl^rwife than b^ the mayor ancj 
|hree aldecmen 5 yet they would {|iH contend that, 
,^ftder %11 the pjrcqmftances^ of the cafe, the applir 
■cation ^d demapd of the rejed^ed voters had been 
|uch -as ought to induf e the Committee to puf 
tb§m upofl tlie pU, 

8> Thg 
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The court being cleared, the Committee deli-* 
berated for fome time, and then the counfel being 
called in, they were informed by the Chairman, 
that the Committee had come to the following 
refolution, viz. 
t3®9] Refolved, " That the claufes in the charter, 
" which have been produced to the Conmiittee, 
*' have not fo eftablifhed the mode of admiffion 
** of the freemen of this borough as to exclude 
" other evidence.'* 

After the Committee had come to this refolution, 
what the counfel for the fitting members had 
alleged was clearly proved, or admitted, viz. 

That, until the year 1772, as far back as evi- 
dence goes, the ufage had been to admit freemen, 
whether honorary or by title ^ at a common haU only ; 
and that an oath of office was then adminiftered 
to the perfons admitted, different from the parlia- 
mentary oaths prefcribed by the charter. In con- 
firmation of the evidence on this, fubjeft, a bye* 
law of the corporation was produced, made in the 
year 1 743, which is as follows : 

10 Dec. 1743. " For the better regulation of 
** the fwearing and admitting of thofe who (hall 
" for the future claim their freedoms or burgefs* 
*' Ihips within this borough, and to prevent any 
[310] " impofitions that may be occafioned thereby; it 
" is now ORDERED, that every perfon or perfons, 
" who Ihall or may claim any fuch right or free- 
" dom as aforefaid, do and (hall, before they or 
♦' any of them are or is admitted into the lame, 

« at 
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♦* at fome common hall^ to be held in and for the 
faid borough, exhibit in writing their refpcdtive 
name and names, and how and in what manner 
they, or any of them, do feverally claim and 
derive their refpedlive rights to fuch freedoms 
or burgefs(hips, that the fame, by a proper Com- 
mittee of this corporation, may be enquired into 
or examined \ and if found right and confident 
with the laws, orders, and rules of this corpora- 
tion, fuch perfon and perfons (hall and may be 
" fworn and admitted a buigefs and burgeffes 
" of this corporation, at the then next, or at 
*' fome other fucceeding common hall^ 
. It appeared that, from the making of thb bye- 
law, till 1772, the pradiice had been, for all perfons 
claiming to be admitted, to give in their claims at [snj 
one common hall, and, if there was any doubt con- 
cerning their titles, they were not admitted till the 
next ; but where their titles were unqueftionable, 
they ftill continued frequently to be admitted at 
the fame common hall where they had made their 
claims. 

In 1772, there was a contefted cleftion for 
Derby, on a vacancy occafioned by the death of 
Mr. Fitzherbert.' Thomas Eaton was mayor for 
that year, his mayoralty having commenced at 
MicbaeliTias, 1 7 7 1 ; and he, from a mifapprehenfion 
of the ftatyte of X2 Geo. III. <:ap. 21, (giving cods 
to perfons lyho, being entitled to their freedom in 
any borough, and having applied to the mayor, 
or other perfon, officer or officers, who hath or 

have 
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hare authority to admit to iuch freedoin, and being 
re(ufed> after proper notice^ Ihall fue out a manda^ 
fttUSj and in confequence thereof be admitted) 
thoo^t himielf entitled and bound to admit fuch 
perfonfi, as had anteoedent rights, and (hould. apply, 

1^3 ^ ^1 without the concurrence or prefence of any other 
member of the corporation. — Accordingly, he ad- 
mitted feveral at his own houfe ; but this was ibon 
difcovered to be an illegal proceeding, and the«per^ 
Ions whom he had fo admitted had the fees which 
they had paid returned to them, and did not, unlds 
admitted ^ain, attempt to exercife the r^ht of 
voting, or any other franchife* 

About this time, however; (viz^ i jjt) the clmr^ 
ter hainng b^ng es^amined by fome lawyer, he con* 
ftrudd the part of it which has been ilated to meaa 
what the oouwfel for the petitioners had contended 
for on the prefent occa/Gon* }n coi)(equenqe of 
his opinion^ it was thenceforward, till about the 
time of the laft ele<5tion, univerfally underftood bj^ 
^i p^ies in the boroug^ji that the regular mode 
of admiffion, as c^^prefsly prefcribed by the ebarter^p 
Was by the mayor a»id thi^e aW^'meh, Ail admif* 
• fions, therefore, of freemen havipg antecedeat titles; 
Were^j from thenceforth, made by the i5>ayor and 

tJ'S] three aldermen. Some indeed were admitted at 
common hails, but then, as appearfd from the 
books, there wer« always prefent the inayor an4 
three aldermen, which is not tjeccfiary to conftitute 
a common hall ; any twenty members of the com*) 
mon council, the mayor |>eing oiie^^ are fvt^icnt 
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(ot tfcat purpqfe. Honorary freemen ftill con- • , 
tinued to be ele(%ed ^nd admitted only nt common 
i>aUst There are no ftated times for holding ccmi* 
mon halls^ but they are called by the mayor at hk 
^cretion. He fends to the common derk^ who 
gtvri three days notice by his fummons ; the day 
cf the delirery of fuch fummons beu^ one. 

The above circumftances having been laid before 
the Committee^ the counfel for the petitioners 
allowed that the Ic^ mode of admitting fmmen 
was AOt as they had at firft .imagined/ and that it 
did not depend upon the daufes in the charter on 
which they had relied, but that a common hali was, 
by the coniUtution of tlit borough, proved by 
uiage, the ordy legal meeting for that purpofe. [314] 
Tiaey likewtfe admittDd, that the perfons, who had 
applied and had been lefufed, had not applied to a 
covomixi hail, nor r^mred that a common haH 
(hould faiC called, and that they could not be fup- 
pofed to have had tdmidions by a common haU in 
their contemplation. But they contended, that 
tbofe p^ons^-rr-having applied to the may<»r and 
three aldermen, according to \rhat was miverfall^ 
^nderftood at tJ$at ttmit to be the conllituticn of 
the borough, — having applied to thofe who were, 
at leaft, the proper perfons to adminifter the pre- 
liminary oaths, without which they could not com* 
pletetheir admiffions,' — having been promifed their 
adniifllonsi,-rrput off from tune to time,-^and at 
lait refttfed by the mayor, with a view to deprive 
i^vf\ of their irotes, (he knowing them to be an 

the 
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the intereft of Mr. Coke,) — ^were entitled to he 
put upon the poll. Of this, they faid they would 
fatisfy the Committee after the evidence on the 
fubjeft (hould be heard. 

[315] The counfel for the fitting member objefted 
to the admiffioh of any evidence to prove fuch 
fadts as the counfel on the other fide had ftated^ 
They faid, that admitting (for argument's fake) 
the fa<5ts to be true, ftill they would be perfeftly 
immaterial. That, as the common hall was now 
allowed to be the only legal meeting for the ad- 
miffion of burgeffes, it would be mere lofe of time 
to go into evidence to (hew applications to ano- 
ther fort of meeting for what that meeting had no 
right to do, and what, if it had done it, would 
have been void, and would have conferred on the 
claimants no right of voting, nor any other fran- 
chife. The utmoft, they faid, which had ever 
been, or ever could be done, in cafes of this fort, 
was, to allow the votes of perfons who, having 
clear titles to admiilion, had applied s^reeably to 
the eftablilhed law of the corporation, and had 
been refufed. That if a man proceeds in a man** 
ner contrary to what is prefcribed, either by the 

[316] general law of the land, or by any particular local 
law under which he acts, he muft fuller for his 
ignorance, and cannot claim to be put in the fame 
fituation as if he had known the law, .and had 
afted agreeably to it. That there are not two 
more eftablilhed maxims . than, that ignorance of 
the law fliall be no excufe for departing fix)m it, 

wd 
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and that every man fhall be confidered as ac- 
quainted with the law, and therefore, that thofe 
whq do not follow its diredions fhall not gain any 
advantage, to which, if they had followed them, 
they might have been eptitled. 

In anfwer to thefe and many other ailments, 
it was contended, that, although there are many 
cafes where perfons applying, within the precifc 
and exaffc mode prefcribed by law, to be admitted 
to their franchife, and being refufed, have been 
confidered as if adbually in pofleflion of it, yet it 
does not follow from thofe cafes, that all perfons 
who have not precifely followed the ftridt legal line, 
fhall, in every inftance, be confidered as not enti- [3 ^ T\ 
tied to their franchife. That, on the contrary, the 
principle of thofe cafes extends much farther, be- 
ing clearly this; That, where perfons entitled to 
any right do all in their power to obtain pofifeffion 
of it, and are prevented by the unfair partiality of 
another, they Ihall be permitted to exercife fuch 
right, and (hall not fuffer by the injuftice which 
was intended to have been done to them. That 
the Committee was a court of equity as well as 
of law; and that when they confidered what was 
ti^e univerial opinion in this . borough concerning 
the legal mode of admiffion, at the time when the 
perfons in queftion made their application, they 
would remember two maxims, equally rational with 
thofe alluded to on the other fide, and fo well 
eftablilhed as to have become in a manner prover- 
bial, viz. " Summum jus,fumma injuria^'* and " Com- 
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•* muMls error facit jus'* That the laft om^^ at 
Icaflr, to weigh fo hr in the pnsfent cafe, as to ex* 
cuic the daimaitts fer having choibn b/ mode of 
[318] application, which, although not a^eeablc to the 
conftitution, was accordii^ to the ien&» a£ the* 
whole corporatioiu 

In Ihort, the whole cafe, as afterwarda povtd'^. 
faeizig now ftated kyptftketicalfyy the aiguments on. 
this previous queilion, concerning the admiffiibdlitjr 
of the evidence, in a great meafure anticipated, 
thofe which arofe upon the fuSts after they were 
eftablifhed* 

The court being cleared, after deliberation, the 
counfel were called in, and informed by the Chair- 
iiuiB of the following refolution : 

•Refolved, " That the Committee arc of opf- 
** nion, that the counfel for the petitioners (hall- 
" proceed on their evidence. ** 

Upon this they went into the evidence on the 
whole of their cafe, which confided of two differ- 
ent parts, apd had two diftinft objefts, viz. 

[3 ^ 9] ^* "^^ ^^^^ ^^^ nature and cin:umfianoes of the^ 
application which the peribns, whofe votes they' 
meant to ellablilh, had. made to be admitted to> 
their freedom; and tisie difiereat delays, and final 
refUfal, of the mayor to admit them before, tins- 
eled ion, 

n. To fubftantiate the titles of thofe perfons, by 

proving either their birth or fervices as apprentices ta 

7 have 
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ha.ve been fuch as„ by- the cuftom of the bo^o^]^g^,r 
gave them a right to demand their freedom. 

1. The principal witnefles on tlw firft head, were 
Edward Wilmot, Efq. barrifter at law; Mr. John 
Hanifon, fuigeon, in Derby; Mr. John Harriftn, 
attorney; Thomas Eaton, alderman of Derby; Wil- 
liam Merril Locket, town (or common) clerk; John 
Cook ; and Chrift<^her Heath, Efq. the mayor of 
Derby (B). , 

Mr. Wilmot faid, that, on the morning of the 
5th of Januar)% 1775, (about three weeks before 
the ele&ion) he went, with Mr. Coke the peti* 
tioner, and two or three other gentlemen» to the 
mayor's houfe. That Mr. Coke told the mayor, [320] 
that he had come to give him the trouble of ad- 
Quitting him to his freedom. That the mayor» 
after fomc converfetion, faid, " If you wi(h to be 
** admitted now, (or " fworn,'* for he could not 
fey which of thefe words was ufed) " we will do 
•♦ what we can to accommodate you, or get more 
** members," That of the magiftrates, befides the 
mayor, only John Heath, an alderman, and bro* 
ther to the mayor, was then prefent. That, tAey^ 
fent for Mr. Flint, and Mr. Bingham, two aider** 
men, who came; and that the mayor then faid,» 
" Nowi Sir,, we will {wear you in.'' That they 
gave. Mr. Cpke the book ; but that, before they 
began to fwear him, Flint faid ** If we admit (or 
*^ fwear) you, I apprehend there are a great many- 
*^ will infift oa the feme.'*' That Mr, Coke re- 
plied. 
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plied^ ^* Tis true, there are;'* on whicjh themayolr 
or his brother Ikid, " If that is the cafe, you mu{b 
*• excufe our.a^mijttiog (or fwe^rin^) you liow^'** 
That Mr.^Coke fgid> " Mr. maiyor» you intift u&f 
** your difbrctjioa i but I myft^d^Fe you will call 

[3*1] " ^ meeting f or kaU*' That he. d«i nojt reccrfleds 
which of thofe two words Mr. Coke ufed* That 
the ipayor anfwered> th^t he bad no ob^eSiion ; 
and that he would endeavour to get a lAifficieiitL 
number by the afternoon. That, in the courfe of 
the day, they received a meffege from the mayoiv 
informing them, that he had got a fufficient tmm*' ' 
ber of aldermen to attend; and appointing them •- 
" to come to one of the rooms of the town-hall, at' . 
a certain hour in the afternoon. That, at the 'houf 
fixed, he, and Harrifon, the furgeon, went to the* 
hall, but without Mr. Coke, and thkt they foutltl ' 
the mayor, Flint, Bingham, and Mr. Wylde, aa 
alderman; and that Mr. Edwards; another aid^^ 
man, and Mr. Grainger (who was ftcward of the 
corporation) came in. That the witnefs, ahJ . 
riarrifon, went by the defire of Mr. Coke; and 
that they told the mayor, that they came to fee 
that proper tender was made by thofe who claimed 
their freedom. That Grainger, with much warmth, 
objefted to their being prefent, not being members* 
of .the corporation; but that, on an appeal to the 

[322] town clerk, he decided, that they ntight ftay. 
That feveral claiftnants came in, and tendered the 
evidence of their titles, v/z. thofe who claimed by 
apprenticefliip^ .their indentures, and thofe* who 

claimed 
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claimed as fons oif freemen, certificates of their 
birth. He then fpecified, by name, 25 of the 27, 
who all produced either indentures or certificates. 
He faid that he having fatisfied thofe perfons that 
their documents would be fafe in the hands of the 
mayor, they were all put up in a bundle, and de- 
livered to th6 mayor, who faid that in the mean 
time he would look into their claims, between that 
day and Monday next* That iie could not under- 
take to aflert, that the mayor faid he would admit 
them on Monday. That, on Monday the 9th, 
the mayor, and Mr. Crompton, alderman, and 
Flint and Bingham, attended. That feveral new 
perfons then tendered their evidence. That fome 
of thofe who had appeared on the 5th, attended 
again on the 9th, but he could not fay, whether 
they tendered the proofs of their titles on that oc- 
cafion (i). That, at that time, the mayor and al- [323] 
dermen admitted 3 or 4 perfons who had claimed 
a conftderable time before, but none who had claim- 
ed on the 5th. He fpecified a perfon who claimed, 
for the firft time, on the 9th, and who produced 
his certificate. He faid that, when application 
was made to admit certain claimants who tendered 
evidence of their right, the mayor and Crompton 
declared, it was too late in the morning, and faid, 
*' We have other bulinefs to do, and therefore wc 
will give you our hdnours, that we will meet 
again on the next Monday, and fwcar in (or ad* 
mit) all thcJe who (hall make out their rights.** 
That the mayor defired they might meet an hour 

Vol. III. R iboncr 
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jfboiier than the ufual time, which is 1 1 o'docfe, 
becaufe there would be a great many to be admit- 
ted; and that lo o'clock was fixed upon- That, 
on the i6th, he (the witnefs) went, at the hour 
appointed ; and that other claimants, befides thoie 
who had applied before, attended; but that the 
mayor did not come, nor any of the aldermen* 
That he faw the mayor about 1 1 that morning, at 
the market-place, and alkedhim, if he would not 
[324] cx)me to the hall? to which he anfwered. No, he 
ihould not, for he found he had been deceived 
(or mifled) about fome of the claims, the tinae be- 
fore : and that he was come to a refolution not to 
admit (or fwear in) any more before the election. 

Being crofs-examined, he faid. He did not know 
or hear of any of the claimants offering witnejfes to 
prove the execution of their indentures, or that 
they had ferved their time; or, that thofe claiming 
by birth produced any other evidence than a certi- 
ficate, /. 4. 2L copy of the regifter. That, if wit- 
jieffes had attended, he thought he muft have 
noted it. 

He faid, on his re-examination, that, when the 
indentures and certificates were produced, the 
mayor did not exprefs any doubts or difficulties^ 
or alk for any other evidence, or fay that any thing 
more was neceffary. 

John Harrifon, fui^eon, proved nearly the fame 
fafts with Mr. Wilmot. He faid, that in the al- 
tercation with Grainger, he (Grainger) faid, it was 
not cuftomary to have any one prefent - at their 
meetings but themfelves, and that the only pro- 
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ptt evidence was the corporation-books. That 
Mr. Wilmot afked him how a mandamus could be 
fupported, without witneffes to prove the tender; 
and that, on the reference to the town-clerk, ie 
faid, it was undoubtedly neceflary to have wit- 
neffes. That, upon this, the mayt^r agreed to take 
the tender of the different claimants, Thefe he 
fpecified by name as Wilmot had done. He faid. 
That the mayor defired the indentures and certi- 
ficates inight be left with him, and that he (the 
wiftiefs) and Wilmot, engaged, to fome who ex- 
J>reffed doubts about entrufting them with him, 
that they would be fafely returned. That the 
mayor faid, he defired to have them, to enquire 
into. the claims, and wanted to appoint a future 
day for their admiflion ; that they fliould have a 
meeting again on the Monday following, and de- 
fired they would then attend. That, on the 9th, 
he, together with Wilmot and John Harrifon the 
attorney, attended. That, at that time, feveral 
people claimed. That (l) fix were fworn, who had [326] 
tendered about a month before. That two of 
thofe who had claimed on the 5th were in the 
room, and again defired to be admitted, and that 
all the others whom he had named, as claiming on . 
the 5th, were then attending at the outfide of the 
door. That they were defirous of coming into the 
room, but that he defired they would not. That 
the mayor faid, he had fome particular bufinefs to 
tranfadl that morning, which made it inconveni- 
ent to admit therri then, and defired they might 
(1) Mr. Wilmot faid, *• three or foor.'* yir/r^, p. 323. 
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attend on the Monda,y following 5 and that Wil- 
mot, HairifoQ the attorney, and he (the witncfs) 
would attend with them. That ten o'clock was 
the hour fixed. That the. two claimants who 
were in the room, and who had before attended 
on the 5th, faid, it was hard there Ihould be fo 
much trouble in comipg again; and that the mayor 
and Crompton told them, ** Gentlemen, you may 
depend upon it, you (hall alFbe admitted, who 
have a rights on Monday next j we give you 
our honours, you Ihall be admitted.'^ Tha^ 
[327] they ft ill preffing to be admitted at that time, the 
mayor and Crompton laid their hands upon their 
breafts, and faid, " Do you doubt pur honours? 
We give you our honours, you fhall be admit- 
ted.** That, upon this, Wilmot and Harrifon 
the attorney left the room, and that, as the wit- 
nefs was at the door going out, the mayor called 
to him, and faid, " We (hall now have proper 
** time to examine into the claims, and thofe who 
*' we find have a right (hall be properly admitted, 
** on Monday." He faid, that he (the witnefs) 
did not attend at the hall on the i6th. That he 
was going there, but that he faw the mayor can- 
vafling with Mr. Gifborne. That he faw hin> in 
different parts of the town with Mr.. Giibbrne, 
both on that, and on the following day. 

Being crofs examined, as to the nature of the 
evidence of titles offered by the claimants, he faid. 
That the certificates of birth were figned by the 
pcrfons who kept the regifter. That there was no 

other 
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Other evidence of birth ; but that they looked In 
the corporation-books, for the admiflions * of the 
fathers. That there was no evidence of apprentice- 
Chips but the indentures; no evidence being pro- 
duced of the execution, or of the a(Etual fervice. 

On his re-examination, he faid, that there was 
not, on the part of any one, any objection made, 
or any doubt fuggefted about the fufficiency of 
this evidence; and that the fix who were admitted 
on the 9th, produced no other fort of evidence'. 
That the oaths of allegiance and fupreniacy were ad- 
niiniftered to them, an^, he believed, fome other 
oaths. That fome of them polled at the eledtion, 
wd no objeftion was made to their votes. 

Both Wilmot and he agreed, that the claimants 
who were refufed, had no idea of being admitted 
by any other perfons than the mayor, and three 
aldermen. 

It was proved, that 21 of the perfons, who 
claimed on the 5th, 9th, and i6th, were admitted 
after the eledion, on the ift of Februaiy, at a 
common hall; and the lad witnefs faid, that the 
21 made no application for the common hall, but 
that it was advertifed by thg ipayor, about the day [329] 
of the eleftion. 

John Harrifon, attorney, proved exactly the 
fame fafts with the former witnefs, as to what •, 
pafled on the 9th 5 and ipeciiied, as he had done, 
the namfa of thofe who then attended to be ad- 
mittcd. ffe faid, That he went out and told them 
what the mayor and Crompton had promifed, and 
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defircd them to attend accordingly. That, on the 
1 6th, he went round to thofe perfons, and defired 
them to come, and that he believed they were all at 
the hall by lo o'clock. That he himfelf went at that 
time, and that, after waiting half an hour, he was 
told that the mayor was canvafling with Mr. 
Gilborne. That he went to him, and found him 
canvafling with him, and one or two of the Lords 
Cavendifti (who were admitted to have been aAive 
friends of Gilborne). That he beckoijed to birn 
to crofs the ftreet to him, which he did. That he 
[330] told him, the hour he had appointed for fwearing 
in the burgefles was come, and afked him, how fooa 
he intended to go to the hall ? That the mayor 
told him, he fhould go at 11 o'clock, about other 
bufinefs; but fhould not fwear in any burgiefles 
that day. That he afked him if he remembered 
the promife he had made on the preceding Mon-# 
day ; and he, faid he did ; but he had been deceived 
in fwearing in fome of the fix, on the 9th, who 
had no right* That he (the witnefs) anfwered, 
that he knew nothing of their rights, but that this 
was no excufe for his not going to the hall, and 
fwearing in the others; that he had faid he would 
examine into their rights, in the courfe of the 
week, and if he had done fo,. he could not be de- 
ceived as to them. That the mayor implied, that 
it did not fignify, for that he could not (or would 
not, he did not recoUedt which) fwear, in any 
burgefTes before the eleAipn* That, upon this, he 
informed the claimants^ that they need not flay 

longer, 



longer, the mayor liaving declared that he would* 
not fwear them in^ 

* On his crofs-examination, he faid. That whea 
the mayor promired they (hould be admitted, 
he had no doubt but that it was meant that 
they (hould be admitted by the mayor and three 
aldermen. ' » 

It appeared from his teftimony, juid that of the 
former wit neffes, that many others, befides thofe 
whofe votes were now attanpted to be fubftan- 
tiated, applied to be admitted. He faid, that 
he thought about 60, altogether, claimed on the 
fih. 

Thomas Eaton, alderman, (wid the perfon already 
mentioned to have been mayor from Michaelmas, 
1771, to Michaelmas, 1772) faid. He was about 
60 years of age. That he had been converfant 
about the bufinefs of the corporation for nine- 
and-twenty years, except the laft three years, and 
that he bad generally attended the admiffion of 
burgefles. That the evidence which perfons 
claiming by birth ufually produ-ced, was a rcertifi- 
^:ate, /. e. a copy of the regifter, figned by the per 
fonWho kept the regifter; or, if they were diffen- 
ters, that they commonly brought a bbokj in which [332] 
their births were entered by their own parents; 
ami that this was the only evidence required. 
That perfons claiming by feivice^ always brought 
their indentures^ and fometimes: the 'mafbsrs came 
with them. That it was not the pradice* to pro^ 
duce the fubfcribing witneiTes. That <he I\ad 
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known pdfomrqcded, beeauie the dut^r on the. 
: indenttires had not been paid. That, l/fhski thct^ 
was any thing doubtful the indenture was Icftr to 
be enqotred into with Mr. Grainger, ^r fbme 
other member of the corporation. 

William Mcrril l*ocket, attorney, (tbfc town-, 
clerk) faid» as to the evidence ufually pit»fluced:by 
peiTons chiming to be admitt^d^ That the certi* 
ficate, and both pacts of an fbdenture, had been 
generally qnderilood to bq fufficient. That, if 
any dpubt arofe, time was taken to enquire ; which 
W^ done in the town, within a few days, or s^ week^ 
That, when perfons claimed by birth, the books 
[333] vfed to be exjamined, to fee whether, and when, 
the father, had been admitted. That, if any dauii 
arofe on a claim by fervice, they fometimes called 
for a fubicribing witnefs; and that, in aU cafes 
where there were doubts, the admiflions were poit 
off till they were ci^^ed up^ He faid, thaJt he was. 
iprefent at the n^eeting on the 5 th, but not on the 
^th. 

On producirtg one of the corporation-books, it 
appeared |?y the lifts, j;hat 9a perfons in all bad 
claimed to be admitted on tbofe two laft mention- 
ed days; and, by another book it appeared, tha<^ 
of tho£b 92, 65 had again applied, at two com(XK>4 
halifi holden fince the elei3;ion, viz. orie on the i&L 
and another on the Xjith, of February 1 and that, 
ibf tine $s thus applying a fecohd time, 27 had 
^9oen Emitted at thofe two common-halls^ and 33 
fcjecieu* . . 

Cook, 



' Gctok^ (and oxiB Sknith) vmre cal}^^^ 
that Heathy the mayor, wa& to be canHikrtA . a& an 
agent for Mr. Giftrarnc. . - \ 

*Cook £ud» That, at 2L.publichoTifeiiaDerby, 
about a week before the eicAion, the iMyor, in the 
preicnce of the landlord and landlady^ aiked him 
for his vote in favour of Giiborne. That be re- 
plied, he raufl. ftudy his own intcrcft, and tlmt they, 
(the corporation) had never -confidered his &tbcr, 
nor any of his &mily, in the diftribution of the cha- 
rity nioney (which is lent out to trades-people in 
Derby without interefl). That the mayor faid, he 
would not proraife any of the money, but that after 
the cleftion (houl4 be over, there would be fooie of * 

that money to be difpofed of, and they ftiould cer- 
tainly think of thofe who ferved them, and not of 
thoie urho went againit them -, and deflred hinx to 
ftudy his own intereft* 

It was proved by Smith, and admitted on the 
part of Mn Gifborne, that the mayor had figncd 
a paper requefting him (Gilhorne) to become a 
candidate* 

Mr. Heath, the mayor, agreed with the otfaor 
witnefles in the material circun^ftances of what 
paffed on the 5th, 9th, and i6th. He faid, Tliat [3$si 
the admii&ons were adjourned on account of th% 
great number of claimants, and becaufe thi^ were 
pot prepared with people to affift them. Ihat, 
at the folicitation of Cokeys friends, they admitted 
fix on the 9th. That he did not think tfa^ exa>- 
pained th^ claims of any others. That the evid^ce 
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produced by the fix, confifted of indentures and 
certificates. That upon thefe there were doubts, 
• but that Harrifon, the furgeon, faying, " You may 
^* be furc they have a right,'' or to that eflfed:, they 
admitted them. - That it had not been ufual to re- 
quire other evidence, unlefs where a doubt arofe. 
That it was found out after the fix were admitted, 
that the mayor and aldermen had been impofed 
upon ; for that fome of them had no right, and 
that two in particular were non-refident. That he 
was told of this on the 9th as he came out of the hall, 
and that it was for this reafon, and becaufe there 
was a great noife and tumult in the town, that he 
did not keep his word about the meeting on the 
[336] ^^^h. That it might be on the 9th that he came 
to this refolution of not meeting on the i6th ; but 
that he did not communicate it to the pcrfons whom 
he promifed to meet on that day, not thinking it 
worth his while to fay any thing about it. That 
meffages were fent to him, that if he would fwear 
in certain perfons, they would vote for Gilborne, 
That Flint, the alderman, brought fuch a meflage. 
That, however, it did ftrike him, that, notwith- 
ftanding this promife, they might not vote for Mr. 
Gilborne. That his general anfwer was, that, if 
any were admitted on the eve of the eleAion, it 
might be thought partial. That they were appre- 
henfive of a riot by Mr. Coke's party, if they had 
gone to fwear in burgeffes, and had not admitted 
all who claimed, whether they had a right or not. 
That he canvafled twice or thrice for Gilborne, 

and 
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and met with no infult. That, if there had been 
jio miftake about the fix, he would not have ad^ 
xnitted any more, without calling a comnaon-hall 
to his affiftance, becaufe of the extraordinary num- 
bers that applied; but that the impoiition relative [337] 
to the fix confirmed him in that refolution. That, 
fome time after the 9th, and before the i6th, he 
•refolved, without having concerted it with any 
body, to call a common-hall, becaufe he thought 
the old mode of proceeding was the beft ; but that 
it was not difcovcred or fufpefted before the elec* 
tion, that the mayor and three aldermen could not 
admit 5 and that, therefore, this was not any of bis 
xcafbns for not meeting on the i6th* 
. That, at the common hall on the 2d (i) of Fe* 
bruary, after the eleftion, he was attended by a 
counfel. That a ftrifter mode of proof, as to the 
titles of the claimants^ was then infifted on, than 
had been ufual on former occafions, and that, by 
the counfel's advice, fubfcribing witneffes were re* 
quired to prove the execution of the indenture. 
^e faid, that the fame counfel who attended hioi' 
on the ad of February, attended alfo as his coun- [338! 
fel at the eleftion. That an agent of Mr. Wen- 
man Coke's repaid him the fees he had given the 
jcounlel. That Mr, Wepman Coke adled as an 
agent for Gifborne, but that he did not believe 
the money was Mr. Gifborne's, That Mr. Grain- 

* 

(l) The mayor \yas mif- hall in qaeftion having been 
takcB in the day, the common tielcl on the |il. 
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ger, the coiporation-fteward, paid for the counfel's 
attendance on the zd of February, and that he be- 
lieved it was paid on the account of the corpora- 
tion. That he faw fomc of the Lords Cavcndifti 
on the 1 6th, and perhaps on the 15th. That 
they had, among other things, converfed about 
the eleftion. That there might be fome fuch con-^ 
verfation as that if fome of the claimants voted it 
might endanger the ele&ion ; but that he remem- 
bered no particulars of any converfation, and did 
not recolle<5l that any of them {the Lords Oaven- 
difli) recommended that the claimants Ihould hot 
be admitted. He faid, on feeing the witnefs Cook, 
that he did not know him perfonally, but that he 
recolledled him, and believed he faw him at a 
public houfe at the time he had mentioned. That 
[339] ^^^^ w^^ talking about voting and town's-money, 
but that he (the mayor) did not recoiled: having 
faid, " We (hall remember our friends,** or to that 
purpofe ; and that, if he had faid fo, he fhould 
have recoUe^ed it. That he had fome conversa- 
tion with Cook about the town's or charity-money, 
but could not pretend to fay what had pafled oii 
that fubjed. 

The following order, made at the common b^U 
holden on the ift of February, the 2d day ,^fter 
the eledtion, was read, from the hall-book. 

^* Common hall, i Feb. 1775- Before Chrif- 
- topher Heath, Efq; mayor, &c. 

** Ordered, at this common hall, That Mr. 

" mayor 
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5^ .mayor be indemnified from all expences that 

'* (hall or may accrue for or by reafon of his 

" refufing to admit any perfon or perfons to be 

" burgeffes of this borough, and from all cofts 

•* and charges that fliallor may fall upon him re- 

" lative to the execution of his office in the late 

'' eledion." 

II. To fubftantiate the titles of the claimants, [340] 
which was the objeft of the fecond part of the 
evidence propofed to be given on the part of the 
petitioners, the indentures and examined copies of 
the regifter, according to the nature of the feveral 
titles, were produced to the Committee. The re- 
fidence of the claimants at the time of their claims 
and of their fathers or mafters, and the admiffions 
of their fathers or mafters before the birth or ap* 
prentlcelhip, were proved; as well as the execu- 
tion of the indentures, the aftual fervice, and that 
the claimants were of age when they applied for 
admiffion* 

The counfel for the fitting member did not 
controvert the fufficiency of the proof brought to 
eXtablilh the titles^ except with regard to fev^n 
voters, viz. John Wedgewood, Thomas Bilfon, 
Charles Clarke, Thomas Hancock, William Mat 
tocks, Thomas Jones, and William Sale. 

I. The indenture of John Wedgewood was pro* 
duced* the execution and fervice wefc admitted, 
jind his residence at the time of the claim was, [34 ^1 
proved. To prove his age, an examined copy of 
the entry in the pariftx regifter .was produced, by 

which 
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which the date of his baptifm appeared to be the 
1 8th of March 1753 ; fo that he was of age in 
the month of March previous to his claiming ad- 
miffion. But, in this entry, the name was writ-* 
ten fVedgeworth. To fhow that this was a tnif- 
take, the j)arifli-clerk of St. Peter's parilh was 
called, who had been in that office before and dur-^ 
ing the year i753» and ever fince. He produced 
bis minute-book, where, in the entry correfpond* 
ing to that in the regifter, the name was fVedge^ 
wood. He faid, that he always entered the bap- 
tifms in that book before they were entered in the 
regifter, and that the book had always been in hi^ 
cuftody. It appeared, on infpedlion, that there 
had been an erafu* e of the laft part of the word 5 
and though he at firft denied all recollection of it, 
and faid he had never made any alteration in the 
book, the counfel for the fitting member, by crofs 
examination, extorted from him a confeflion, that, 
[342] fome time before the eledtion, John Wedgewood, 
and another perfon whom he did not know, came 
to him to demand a certificate. That Wedgewood 
faid he wanted it for the purpofe of being admitted,, 
and of being a voter. That he told him his name 
was wfong in the book, and that he (the clerk) at 
his defire altered it to Wedgewood. Other wit- 
nefTes, however, faid, that they knew John Wedge- 
wood; that bis father's name was William Wedge- 
wood; that, he lived in St. Peter's parifti; that 
John Wedgewood was apprentice to the perfon to 
whom he appeared by the indenture to have been 
l^oundi and tliat l^e was about ^^ years of age or 

more. 
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more. -No attempt was made to prove, nor was it 
fuggefted, that there exifted any fuch perfon as 
John fVtdgeworth. John Wedgewood was ad- 
mitted a burgefs, after the ele<3:ion. 
- 2. Thomas Bilfon had been refufed his admii^ 
fion at the common hall on the ift of February^ 
becaufe, on the back of his indenture, there was 
an indorfement that the mailer (hould allow him 
for his board ; the mayor faying it was not a rcgu- [3433 
lar indenture. It was proved, by a fellow-appren- 
tice, that he had ferved all his time with his maf- 
ter, and the matter's admiffion was alfo proved. 
The mafter was dead at the time of the trial. 

3. Charles Clarke's indenture was produced. 
His mafter was dead. John Harrifon, the fui^con, 
fwore, that he believed he had ferved his time out ; 
that he (the witnefs) was abfent from Derby for 
about a year during the time of Clarke's appren- 
ticeftiip; that, when he left the town, Clarke was 
with his mafter; and that he found him with him 
on his return. 

4. and 5. Thomas Hancock and William Mat- 
tocks claimed alfo by fervitude. Their indentures, 
fervice, and refidence were proved 5 but it appear- 
ed that they were bound to a partnerftiip of i^x&t 
perfons, viz, two of the name of Hancock, and 
one William Goodman. That, of the three, Good- 
man only was a burgefs. That tlie other two had 
refided all the time of the fervice of the two appren- [344} 
tices. That Goodman the burgefs was alio refi- 

dent in Derby when they were. bounds .aix$l refided 
c there 
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there the firft five years of the feven; but that he 
then left the town, and was not a rcfident burgefs 
during the whole time of their fervice. That the 
trade was carried on in Derby in the name of 
Goodman and Hancocks, and that all the .three 
had a (hare in the profits. 

To prove that the refidence of the mafter (who 
muft be a burgefs) during the whole apprentice- 
(hip, is ncce(rary, the following entry in one of 
the corporation-books was produced and read. 

loth Nov. 1701, "At this common-hall, it 
** is rtfolved and agreed, by all the perfons pre- 
fent, (nem. con.) that it hath heretofore coi^ 
ftantly been the cuftom, and fo remains at this 
" time, that no perfon or perfons whatfoever 
ought to be admitted and fworn a burgefs or 
burgelTes, freeman or freemen, of this borough, 
unlefs fuch perfon or perfons be of the age of 
21 years; or unlefs he or they be born after his 
[345] ** or their father or fathers was or were fworn a 
" burgefs or burgeffcs of this borough; or unlefs 
" he or they have ferved as apprentice or ap- 
prentices to fame burgefs or burgejjes dwelling in 
this borough y by thefpace of feven years i, or unlefs 
fuch perfon or perfons be dwelling and refident 
in the borougli at the time of fuch his or their 
^^ admittance or admittances; nor ought any per- 
** fon or perfons to be fworn a burgefs as aforefaid, 
" that hath ferved as an apprentice to any fo- 
'^ reigner, or clandeftinely to any burgefs, in this 
" borough; nor any perfon or perfons that is, or 
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^ .ire^ or rfliall be, bom out of this bordu^, al- 
though hk or their father of fathers was or were 
then burgeffcs cf this borough (i).^' 
: 6. With rogasd to Thomas Jones^ the circutn^ 
ftancas were thefe. A general notice had ' been 
ferved on the mayor, to produce the indetOuret 
nduch, at tUm time of the applications for admif- [34^] 
fian» had been left in hi& hands. He had not pro* 
duced the indenture of Jones, but the petitioners 
had. a duplicate of it, which they produced, it 
appeared that he had been bound to one Holmes ; 
and lienry Cawley being called to prove his affcual 
fervice, fatd, that Holmes had affigned him to his 
( Cawley *s) £ither, and that he had fenred the 
whole (area years to him, Harrifon, the furgeon, 
fwore, that he faw both the indenture and affign- 
menti <Mr tunl^over, delivered to the mayor. That, 
in the minutes he took at the tixne, it was mtn^ 
tioned thus : '^ Thomas Jones — ^an indentitre^ and 
^ • turn-Qver^ from Holmes to Cawley." That he. 
ccA^ild: not fay whether the turn-over was written 
on .the: indenture^ or was a detached inftrument. 

The counfel for the fitting member infifted, that 
fucfa affigament could not be proved by parole 
evidw^e. That, to entitle the counfel on the 
other fide to offer fuch evidence^ it was not fuffi- 
cient to {ay that the affignment had been delivered 
to the mayor and he had not produced it. ThaX 

{ 1) VUi the cafe of Gr«ei»j <p. the Corporation of Durham* 
( Borrow, I :(7, 
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it mull alfo be (hewn, that he had received notice 
to produce it. That a notice to produce the in- 
denture did not imply a notice to produce the af- 
fignment or turnover, which, for any thing that 
appeared to the contrary, was a feparate inftru- 
ment. 

On the other fide, it was contended, that the 
notice was fufficiently comprehenfive, and plainly 
muft have been underftood by the mayor as ex- 
tending to all the .muniments delivered to him by 
the claimants, as evidence of their titles. 

The Committee over-ruled the objedtion, and 
all the circumftances neceflary to eftablifh the title 
of Jones, were proved. 

7 . William Sale was not pojitrjely fworn to have 
ferved above 5 years. 

Thefe 6 laft, viz. — Bilfon, Clarke, Hancock, 
Mattocks, Jones, and Sale, were not admitted to 
their freedom after the eledion. 

It appeared that the titles of many of the 27 
[348] had accrued 10, 20, 30, or, 40 years ago. It was 
admitted that all the 27 had tendered their votes 
at the eleftion for Mr. Coke. It was alfo agreed, 
that many perfonj, who had been admitted to their 
freedom by the mayor and three aldermen, had, 
voted at the election ; but that, of perfons of this 
defcription, the numbers for eaqh candidate were 
equals viz. 45 for each. 

Counsel for the Petithnm. 

It is not contended, that, wheit the right of 

voting 
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voting is in burgefles or freemen, it is in every 
cafe neceflary, that a perfon, in order to be en- 
titled to vote for a member of parliament, fhould 
be aftually inverted with his freedom by admit* 
lion. It is, on the contrary, allowed, that ther« 
are cafes where perfons entitled to their freedom, 
although they have not been adually admitted, 
have a right to vote. But it is faid, that fuch 
cafes are only thofe, where the perfons entitled 
have applied in JlriSi form to thofe who, by 
the law of the place, are empowered to ad- 
mit, have offered to produce legal evidence of 
their titles, and have been refufed. The perfons [349] 
who have now proved before the Committee their 
titles to their freedom, applied to the mayor and 
three aldermen; whereas, by the conftitution of 
Derby, the admiffion of freemen belongs to a 
meeting of 20 members of the corporation, called 
a common hall. Their application, therefore, it 
is faid, was not regular, nor made to the proper 
perfons ; and, on that account, their votes ought 
not to be allowed. But (to repeat what was faid 
already upon the queftion concerning the admifli- 
bility of the evidence which has now been pro- 
duced) the ftridt rule contended for is not efta- 
bliflied by any diSlutn or precedent. The deter- 
minations referred to only Ihow, that where there 
has been an application ftriftly regular, and an in- 
jurious refufal, the claimants fhall, as to the pur- 
-pofe of voting, be confidered as if they had been 

s a admitted i 
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admitted; and it does by no means follow, that, 
in all cafes where there has not been an applicatton 
ftriaiy regular, the votes arc bad. The principle 

[350] of thofe determinations is, that perfons who, hav- 
ing titles, apply and are reftifed, have an equitable 
right to their freedom ; and this principle is cfearly 
applicable to the prefent inftance. The perfons 
in queftion applied to thofe, who, according to the 
univerfal belief of every body in the borough, were 
empowered to admit them. They applied to the 
mayor, who is the head of the corporation. He 
promifed on bis honour that they fEould be />r(?/^^ 
admitted. If the mayor, at that time, did net 
know the proper mode of admiffion, arc they to 
fuffer for not knowing more of the conftitution of 
the borough than its chief magiftrate ? If he did 
know it, it was his duty to fet them right ^ and, 
by not doing fo, he deceived and betrayed them, 
and violated the oath by which he had engaged 
himfelf to execute his office with fidelity. He has 
been proved to have been an aftive friend and 
agent of the fitting member; and the Committee 
mufk infer, that he broke his word from partiality 
to him. What elfe could prevent him from ad- 
mitting them, according ta his folemn promife, 

f3i^] in the mode which he, at the time, underftood to 
be agreeable to the law of the place ? It is mani- 
feft that he intended a fraud upon them; and 
fraud, when once it is proved, vitiates every tranf. 
adion, and defeats every end which it was meant 

to 
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to obtdin. This is the do&rinc of courts of law^ 
as well as of equity. They differ only in the mode 
of dete&ing finaud. In the latter, it may be prov* 
ed by the oath of the party himfelf, whicli cannot 
be taken in a court of law. 

But althou^5 by the conftitution of Derby, as 
it is now proved, the power of admiffion belongs to 
the common hall, it does not follow, that the ap- 
plication for that admiffion mufl: be made to a 
common hall. It is the province of the mayor to 
aflemble the common hall. An ^plication to him 
for admiffion is fufficient* It is his bufineis to 
know, that the proper meeting for that purpofe is 
a common hall, and to fummon one accordingly. 

Befides, the adminiftration of the oaths to go- 
vernment is a preUminary ftep which is allowed to [352] 
be ncceffary before admiflion. The mayor, and 
three aldermen, are the perfons appointed to ad« 
minifter thofe oaths. Till they did adminifter 
tbem, the claimants could not be admitted. They 
were applied to for that purpofe, and th^ refufed. 
The claimants being thus flopped in iimme^ it 
was impoflible for them to proceed farther; and 
the Committee cannot prefume that» when this in* 
troduftory ceremony ihouid have been perforajed* 
they would not then have applied to be adnntted 
in the ftrift legal manner. Whatever evidence 
there may be of a general mifapptehexifion <rf the 
law on this fubjeft, thefe perfons having exprefled 
/ Jko intention as to the meafures which were to be 

S3 taken 
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taken after the adminiflration of the oaths to go* 
vernment, nothing muft be conjedturcd concern- 
ing the mode in which they would have aded. 
With regard to thofe things which men have been 
prevented from doing, it is but fair and juft to 
prefume, that, had they been fufFered to do them, 
they would have done them in the manner pre* 
f9ribed by law. 
iSSSl Upon the whole,-the mayor, by firft refufing to 
fwear the claimants, and afterwards rejecting them 
at the poll, a<%ed in the double violation of the 
two oaths which he had taken, as mayor and as re- 
turning officer, and their votes ought, in fubftantial 
juftice, to be allowed^ 

Covjuszh for tie Sitting Member, 

The petitions, on the matter of which the Com- 
jnittee is fworn to determine, both allege, that Mr. 
Coke was elefted by a majority of legal votes. The 
general queftion to be decided is. Whether the 
perfons whom the petitioners defire to have added 
to the poll, were in truth legal voters at the time 
of the eledtion.. To prove that they^were, it is 
faid, that the manner of their application was fuch 
^s to entitle them, in fubftantial jujlicey to be upon 
the polL But it is to be hoped, that this judicar 
ture will never, by making a diftinftion between 
fubftantial and legal juftice, open a dooc to that 
diicretionary power, which, under the pretence of 
fybftapti^l Juftice^ was the occafion of all the mit 
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chief that attended the former mode of trying 
controverted eleftions. If the fetters of law are 
broken through, good men will no longer have 
any rule of decifion but their own whim and ca- 
price ; and bad men will have a pretext for follow- 
ing the didtates of intereft and paffion. The quef- 
tion will no longer be, who was duly cledted, 
but, who has the beft intereft with the majority of 
his judges. 

It is furprifing, that it Qiould be denied, that 
a perfon who has any inchoate right, or who means 
to take any advantage to which by law he is enti- 
tled, muft, in order to complete fuch right, or 
gain fuch advantage, take the regular fteps which 
the law has pointed out for that purpofe. If he 
blunders or miftakes in demanding what, upon a 
regular demand, he would be entitled to, he muft 
fufFer tor it. Figilantibus non dormientibus jura fub'- 
veniunt. Suppofe a man has the cleareft title to 
an eftate of freehold fufficient to give a vote at a 
county eleftion; and fuppofe that, more than a 
year before the election, he fhould bring an ejeft- [sSsl 
ment, and ftiould miftake the name of the pariQi^ 
calling it, for inftance, Highgate inftead of Hamp- 
ftead, he would not only lofg his caufe, but would v 
certainly not be entitled to vote in right of the 
eftate. If a clergyman has been regularly prefent- 
1 cd and inftituted, yet, if he has made a blunder 
! in his induction, he will not be allowed to vote for 
the county. 

It is faid, that the mayor and three aldermen are 

s 4 the 
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the proper perfons to adminifter the oaths to go^ 
vemment, and that the claimants ap{died froperfy 
as to that flep s but it appears^ that their apfiAica*- 
tion was, not to have thoie oaths adixiiniftered to 
them, but tg be admitted; and it is proved, that 
nobody bad in contemplation any other mode of 
admiffion, but that which was illegal. It camtot, 
there£;xe, be imagined, that thofe men would ever 
have thought of a common hall. Tht pvper ad*- 
millioti prdmifed by the mayor, could mean nothing 
but an admiiTion by himfelf and three aldermen. 
[^ <6] If thofe men had not yet been admitted, and 
had gone to the court of King's Bench for man*- 
damu/es, does any body ,doubt> but they would 
have defired thofe tnandamufes to be addteflfei to 
the mayor and three aldermen, as the perfons a|>- 
pointed by the charter to admit ? Suppofe fuch 
writs. to haveiffed, the mayor and aldermen, upon 
looking into th^ charter, and difcovering their 
miftake aboiit the conftitution, would have re^ 
turned, that they had no fuch power given tbem> 
^hd there woi^ld have been an end of the mandu*- 
Pfufes, Others muft have been procyred, direfted 
to the common halL If, therefore, they had ap^ 
plied to the King's Bench in their own way, that 
court would not have ptit them in pofleffion of 
their franchifes. If they had be^n actually admits 
ted by the mayor s^nd three aldermeq, every ow 
of them mttght have been oufted by information^ 
in the nature of quo warranto. If, in confeqoence 
4^ fv^ch an adnjiffi^On, they had atteippted to. cxer- 
^ cite 
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cife % right of common, and the owner of the 
land had brought an aAion of trefpafs, on * their 
pleading their being free of the borough, he might 
have proved the ill^ality q£ their admifficMi^ and 
muft have had a verdid: againft them. The Com- 
mittee, therefore, it is hoped, will not now put 
them in a better condition than they would have 
been in, if their own wilhes had been complied 
with ; nor deprive Mr. Gilborne of a legal objec^ 
tion, which, had they been admitted, he would 
have been entitled to make at the poll ; — an objec- 
tion, which lay againft all thofe who polled in con- 
fequence of admiffions before the mayor and thnoe 
aldermen, but which it was unneceffary to make at 
the eledlion, becawfe the number of perfons in that 
predicament was equally divided between the two 
candidates. 

That fraud, when it can be proved, is held, in 
tourts of law, as well as of equity, to vitiate a 
Iraniaftian founded upon it, is undeniable; but 
the maxim does not apply to the prefent cafe. 
The mayor pradifed no fraud on thefe men. He 
was as ignorant of the law as they were. Having [358J 
been impofed upon, with regard to the few whom 
he had admitted, and finding 92 claiming all at 
once, can he be blamed for delaying to admit 
them, cfca m the way which he and they thought 
regular, until there ihould be fufEcient time to 
examine their titles i The event has proved, that 
Jws caution was very neceffary j for it appears, that, 

out 
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out of 65 of thefe perfons, who applied at the 
common halls, after the eledion, no fewer than 
38 were rejefted, becaufe their titles were de- 
feftive. If it were true, that thefe men have been 
injured, they would be entitled to a remedy by 
aftions againft the mayor ; but it will not be con- 
tended, that fuch adions could be brought or 
maintained. The late ftatute, giving cofts when 
a mandamus is decided in favour of the perfon de- 
manding his freedom, particularly fpecifies, that 
the application for admiflion muft be made to the 
perfons who have authority to admit, which evinces 
i3S9] i^^^y if the application is not made to fuch per- 
fons, the law confiders that no reparation fhall be 
tnade, becaufe no injury has been done. 

The vague and undefined plea of fubftantial 
juftice would, if it were allowed, overturn, in 
many inftances, the moft pofitive provifions of law. 
Suppofe, for example, a man to have declared, 
over and over again, to his heir at law, and to all 
his acquaintance, that he meant to difinherit his 
heir, and leave his eftate to A. Suppofe him, 
agreeably to that refolution, to make a will, com- 
plete in every other refpeft, but attefted only by 

two fubfcribing witneffes. In fuch a cafe, the 

devifee might well infift, that, in fubftantial juftice, 
he was entitled to the eftate; but it will not be 
pretended, that he could recover it againft the 
heir, in any court of law. — Why ? Becaufe an 
exprefs law fays, that no devife of lands (hall be 

good. 
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goody unlefs it be attefted by three fubfcribing 
witneffes (i). In* fhort, in all cafes, men, who 
claim to have the benefit of the law, muft diredt 
themfelves, in making their claim, by the rules 
prefcribed by law. No inftance has, or can bc^ 
produced, where it has been holden, that a perfon 
(be his title ever fo perfedl) fliall be coniidered as 
poffeffed of any eftate, office, or franchife, before 
he has been legally put in pofleffion, unlefs where 
there has been a regular demand. 

It has appeared, by the witneffes, that, on the 
5th and 9th of January, the only evidence produced 
was indentures and certificates, neither of which 
are, in law, fufficient to eftablilh the titles of the 
claimants. No fubfcribing witneffes were prefent, 
;iobody to prove the adtual fervice qi the appren* 
tices, and no examined copies of the pari(h regifters 
tendered. It has, indeed, been fworn, that the 
pfual practice was followed in this refpe&j but 
though, in cafes where the titles had recently ac- 
crued, the evidence offered might be fufficient, 
furely it was not fufficient with regard to numbers 
of thofe who claimed on this occafion. Many of [3613 
their titles were .to be traced back ao, 30, or 40 
years, and great caution and ftridt evidence were 
neceffary in the examination* And, were nothing 
elfe offered in behalf of the mayor and aldermen, 
this fingle circumftance that fuch evidence was not 

(1) Stat^ of Fraads, 29 Char, II. caf. y 
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produced is fufficient tojuftify them in their re- 
fufal to admit the claimants. 

The counfel for the petitioners, in reply, 
Befides enforcing, and enlarging upon, their for- 
mer arguments, obferved. That the words " legal 
^ votes, * in the petitions, could never be confined 
to their ftridl technical meaning, or held to refer 
only to the votes of men who were rigidly legal 
freemen. That, if they were fo conftrued, they 
would exclude every one who was not admitted, 
though he (hould have applied according to the 
moft exaft forms prefcribed by the conftitution of 
the place j — z, dodlrine which was not maint^ned^ 
even on the part of the fitting member. That 
[362] petitions, were the words of them to be fo nicely 
weighed, would become as technical as declaratimsy 
and would be infe<5ted with all the dilgraceful 
punftilios of fpecial pleading (i). That the a3: 
of 12 Geo. III. only meant to point out in what 
manner applications were to be made, in order to 
entitle perfons, claiming their freedom and being 
refufed, to the reparation given them by th^t 
ftatute. Thatj in regard to every other purpofe, 
it left the law as it flood before, and therefore did 
not at all affcft the prefent queftion. That it had 
been faid, on the other fide, that, as this was a 
caufe between Oofce and Giiborne, the conduA 
of the returning oflker, even if culpable, ou^t 
not to deprive the fitting member of a fair advan- 



(i) Fide Supra^ p. 15, Cafe of Petcrsfield, Note (A). 
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t'age which the law had given him ; but that ta 
this the anfwer was, that the mayor had been proved 
to be Gifborne*s agent, and therefore Gilborne 
ought to fufFer for Ais improper conduA. That, 
though the mayor might not be liable to civil [363] 
a&ioris for his refufal to admit the claimants, yet, 
perhaps, under all the circumftanccs of the cafe, 
he and the other perfons concerned might be in* 
diftcd for a confpiracy to deprive them of their 
votes. That, although the mayor, by his oath of 
office, does not (v/tSLV fpecialJy any thing relative to 
the admiflion of freemen, yet the general engage- 
ment that he will well and truly execute his office, 
binds him not to refufe injurioufly any perfons 
who have a right. That nothing had been faid to 
(how that the application of the claimants was not 
ftridly regular for the purpofe of having the oaths 
to government adminiftered, for that no written or 
formal notice or demand was neceflary for that end, 
nor any particular fet of words. That they cer- 
tainly meant to take thofe oaths in the firft place, 
and having been, ftopped there, the Committee 
ought not to prefume that they would have a&ed 
improperly in the bufinefs which was to follow. 
That, however, it was far from ^being an incon- 
trovertible propofition that their votes would haY« [364J 
been bad, had they aftually been admitted by a 
mayor and three aldermen : for that, if they haej 
been JefaSlo in poffeffion of their franchife at the 
time of the eleftion, and had not been proceeded 
againft by information, (there having been fufficient 

time 
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time to have queftioned them in that manner) the 
Committee would not have taken upon themfelves 
the taik of inquiring into the mode of the admif- 
fions, but would have allowed their votes (C). 
That it was no excufe for the mayor to fay, that, 
on account of the number of the claimants, and 
the antiquity of fome of their titles, great caution 
was neceflary, left perfons not fairly entitled ftiould 
be admitted, for that the fame caution was always, 
neceffary. That there furely had been fufEcient 
time between the beginning of January and the 
eledion, to fcrutinize their proofs ; and that the 
mayor, by appointing the 15th for the admiflion 
of thofe who Ihould be found to have a right, 
allowed that from the 9th to that day there was 
[365] fufficient time for the purpofe. That nothing can 
be concluded againft the claimants becaufe they did 
not come accompanied with every evidence which 
would be necetfary to prove their titles, if quef- 
tioned in a court of law. That it was enough for 
them to bring with them fuch evidence, and no 
more, as, by the ufage of the place, had always 
been thought fufficient. That furel]^ the Com- 
mittee would never make it a rule, that perfons, 
when they claim to have a right completed by ad- 
miflion, which is afterwards found to be incontro- 
vertible/ fhould come armed with ftrift legal evi- 
dence, or elfe lofe all benefit of their claim. 

That, as to the cafes of a miftake in the name of 
the parifh in an ejedment, or of a blunder in the 
induftion of a parfon who has been regularly pre- 
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fetited and inftituted, they were not parallel to the 
prefent. That it cannot be prefumed, that a man, 
who is entitled to an eftate, fhould be ignorant of 
the pariQi in which it is fituated. If he is, it is 
manifeftiy his own fault, becaufe certain informa- 
tion muft be open to him. That, in like manner, [366] 
if a perfon is ignorant of the proper form of induc- 
tion, it muft be owing to his own negleft. That 
thtfti^ no comtpunis ^rr(?r, in thofe inftances, as in 
the prefent, where every body, from whom infor^ 
mation could have been fought, would have faid, 
that the proper perfons to admit \yere the mayor 
ai;id three aldermen. That the cafe of a devife of 
lands, fubfcribed by only two witnefles, was as little 
applicable here, for that fuch devifes are exprefsly 
annulled by a pofitive ad of Parliament, But that 
no law has yet declared that the demand of per- 
fons, applying as the claimants have done, ftiali go 
for nothing, and that they (hali derive lio benefit 
from it. 

Thecounfel having clofed their arguments, it was 
agreed on the part of Mr. Gifborne, that, if the vote? 
of all the 27, or of a great majority of them, Ihoul^ 
be allowed, the majority on the poll muft be in 
favour of Mr. Coke. But it was underftood, that, 
notwithftanding this agreement, the counfel for the [367] 
fitting member would ftlU be at liberty to bring 
.any charge againft him (Coke) which might tend 
to avoid the eledion ; and it was alfo underftood, 
th»t, if the Committee Ihould either rejed all the 

*7> 



^ 



167 CASE XXXI* 

27, or fuch a number of them as would leave the 
majority of legal votes on the fide of Gilbornej 
the counfel for the petitioners would, in fuch 
cafe, be free to go on with evidence^ to add 
other votes to their own poll, or take off votes 
from that of the other fide;, and that the fitting 
member would have the fame thing in his power^ 
when the cafe of the petitioners (hould be clofed* 
The Committee, after long deliberation, both on 
^ the 7 th of February, the day the counfel finiih*' 
ed, and on the 8th, came to the following refo« 
lutions : 

Refolved, " That thofe perfons who applied to 
*^ the mayor on the 5th and 9th (February^ i775)> 
^ and have proved their rights, be added to the 
'' poll." 
[368J Refolved, " That John Wedgewood be added 
^ to the poll/* 

Refolved, " That Thomas Bilfon be added to 
'' the poll." 

Refolved, " That Charles Clarke be added to the 
*^ poll." 

Refolved, "That Thomas Hancock and Wil* 
** liam Mattocks be added to the poll." 

Refolved, •* That Thomas Jones be added to the 

poll." 
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Thefe fix refolutions were entered in the minutes, 
whichj as is ufual, were communicated to the 
parties; but they were not delivered by the 
Chairman to the counfel when they were called in. 
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He faid, he was direfted by the Committee to in- 
form them, that they had come to this general re- 
folution : 

Refolved, " That all the 27 voters in queftiori, 

except William Sale, ought to be added to the 

poll/* 

Upon this, the counfel for the fitting member 
told the Committee, they wer6 inftrufted to fay, [369 J 
that they would not give the Committee any 
&rtheF trouble on the part of their client. 

And the fame day, (Thuffday, the 8th of Febru- 
ary,) the Committee, by their Chairman, informed 
the Houfe, that they had determined. 

That Daniel Parker Coke, Efq; the petitioner, 
was duly elefted, and ought to have been re- 
turned ( I )• 

(i) Votes, p. 261. 
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p A G £ %gS. (A.) After the merits of the deSion had 
been decided by the Committee, another attempt was 
made to obtain, from the court of King's Bench, informa- 
tions againft the honorary burgefles j but as the new afS- 
davits produced on this occafion did not yet feem to the 
court to contain fufficient ground for calling their right in 
. queftion, this application was as unfuccefsful as the former. 
If the privilege of making honorary burgefles who have a 
right to vote is, in b£tj as great a grievance, in this and many 
other boroughs of the kingdom, as it is alleged to be, an 
efieAual remedy can only be adminiftered by the legiflature. 
^ee the Cafe of Bedford,yi/^rtf, voL ii. p. 8i, to 92. 

Note P* 3^9* (^0 Some may think I have been too circum- 

(B.) fiantiai in giving a detail of the evidence in this cafe, but 

thofe who are fufficiently aware of the nicety of the queftion 

will judge otherwife. We muft, I think, conclude that the 

Committee confidered /vrry circumftance of the claimants* 

condud 
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condud in making their difierent applications and everf 
circumftance of partialitjr attending the repeated delays and 
ultimate refiifal by die mayor^ as neceflary, in order to com- 
penlate for the want of legal propriety in the kind of appli- 
cation which was made* If M thofe circumftances had not 
concurred, we have no right to infer that the Committee 
would have put thofe men in as good a condition^as if their 
demand had been ftriJHy regular.— Hence it was neceflary to 
ftate every one of thofe circirniftances, and tofet forth hoWf 
and by what witnefleS| they were proved. 

P. 364. (C.) It has been ihewn in a former note, (fupra^ 
p. 145.) that when the right of perfons to be freemen has 
been brought before Committeesi as a preliminary quef- 
tion neceflary to the decifion of dieir right to vote, fuch 
right has been frequently gone into^ in cafes where fuch 
peribns having been long enough in pofleflion of the franchife 
for informations to have been brought againft them» none 
has been applied for, or obtained. 
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